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ject of the qald sanad, could, as to his or her share, execute
3 lease bmdmg béyond his or her hfetune, inasmuch ds that
sanad, the Judge assumes; would render any such ahenatmn‘
void against the famlly, that i to say, ‘the heirs by bloods -of
the original donee: ander” the sanad : _whereas the fact, - tha;h
the respondent, Isse Khdy, has, according to his own  showing
(although he does mot allege himself to be of' the blood of
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the original dopeey, | been declared entitled, in’ right of his -

late wife, Madma Bibi, to a portion of her share in the said .

property, shows that the said pr operty was not then held to

be descendible.onlyto, and ‘enjoyable only Jy; the heirs by

blood of the original donee ; and, therefore, so far contro-
verts the view taken.of the said alleged sanad by the Judge
(as to the constru‘ctlon of which sanad, it not being now
hefore this c@urt ‘it does not express any ®pinion) : this
Court reverses thy decree of the Jud e, ands 1emands the

cause for a fresh trial on the merits ; costs of this suit, up | to ‘ o

and mcludmg“tlub spe&al appeal to abide the fitial demémn

. Dew ee 1(,1,07 sed und suit )emanded

ww—'gzi‘;vr
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Gaxea’sa’T kom NA BA'YANBEAT DA'TA'R.. .Appellant

VAMANAJ,I A Dama'm ....:....:.:............Respondent. -
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Hindg Law—Famzly f’roperty—-Ahenatwn—-Consent of Heir s——-Famdy : T

Pm‘ﬁosa C’onszderatwn——.ﬁ{tectwn_Rat@ﬁcatwn

In a suit. to liecover possesson of certain ancestral fields sold, durmg
the absence of the defendanf; who was united in interest, by his father, to-
the plaintiff; in cons;dergtxon of money advanced by her, out of her stri-

dhan, for the purpose of‘bmldmg the family housé, of Whlch the defendant ’

bossessed himself after his father’s death s— & -

Held that the defendant,,by 1eta1mng possessiont of the house, ratified
the act of his father, 4nd elected to take the house i lieu of the ancestral .

fields, the salé of whxcl;was-declared 10 be vahd and possesswn thereof
given to the plaintiff...© e~ o T

HIS was & bpecul appeal h’om fhe deoision of C. Gonne,

Acting Judge of the. ‘Kénkan Dlstnct, wﬁirmmg the -

decree of Daji Govmd, Munnf of Ahbag
1.—39 ' -
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1868, The original suit was instituted by Gangébéi, on the 10

Gu':,flm'l of Japuary 1862, to recover from the defendant certain

Yauaxail figlds, which had been sold to ber by his father, ADii, for
Rs. 250, by a deed of sale dated the '3rd of Bhidrapak
Vadya, Shake 1781 (a.p. 1859) ; and were, she alleged,
in her possession till thé¢ month of Chaitra, Shake 178,
when the defendant déprived her of them,

The defendant, in his written statement, alleged that the
fields in question were in the possession of his father up to
the time of his death ‘and since then in his own Possession;
that the plaintiff'was his paternal aunt, and resided with bi
late father, with whom he (Vimandji) was on bad terms;
that his father had no right alone to sell the - fields, which
were anéestral property; that he did not know that his father
had passed the bond ; that his father was not in such circum-
stances as to be obliged toincur debt ; and that the deed
sued'upon wight(sic) be without any consideration,

The Munsif found that the deed of sale had been passed
by the defendant’s father to the plaintiff ; bt that there was
no proof of congideration ; nor was there proof of delivery
of possession to the plaintiff. The Government receipt-hook
showed that the defendant’s father had paid the rent during
his lifetime ; and that, for a few months after his death, the
rent had been received from the plaintiff as tenant: som
after which the suit was filed.

He farther found, that as the fields in question were, with

~ one exception, ancestral property, and the defendant’s father

* had heirs, who were neither minors nor absent and whos

consent to the - sale had not been obtained, and as the ssle

was not for any emergent family necessity, it was invalid

according to the Shastras. He, therefore, on the 3rd of
June 18683, rejected the plaintif’s claim.

Gangibai then appealed to the District Judge : urging tht
she had advanced her stridhan to the defendant’s father for
the purpose of building a house, which was a proper purpose
and that the sale was valid, as the heirs were more than t%¢
hundred miles away from their father, and beyond reach, 3
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hat their consent could not be obtained,

The following judgment was recorded in the Distriet
(ourt on the 30th of October 1868 :—

“The point for decision is, whetherthe sale of the land
by the defendant’s father to the plaintiff was valid or not,
And the Court finds that it was pot. -

“The deed of sale gots forth that the consideration was
money received for the purpose of building a house ; and, as
the evidence shows that a house was built, there is reason to
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suppose that so far the deed of sale represented a valid

transaction.

“But it is proved, and admitted by the plaintiffs, that the
land sold, with the exception of one field, was ancestral pro-
perty ; and, elthough the defendant admits that he was on
bed terms with his father, it is not even alleged thathe had
wparated from his father; and severed his share of the pro-
perty from his father’s share, Consequently, there can be

1o doubt that hig father was not able, under HindG law, to .

sell the ancestral property without his'son’s concurrence.

“1t has been argued for the appellant that it wds compe-
tent for the father to do so, because hig son was more than
two hundred miles away, But it is not sufficient to show
that the concurrence of the son ‘was obtainable only with

inconvenience and delay ; it onght to be shown that it was

not obtainable at &ll

n"

“If the plaintiff can prove that “she has advanced to the -

father of the defendant a sum of money for which she will
have received no consideration, it is possible that she may be
able to make good her claim against the defendant for the
repayment of that money. * * *’

“But the point before the Court is, to whom should be
given possession of the. fields ; and there is no doubt, for the
reason above assigned, that the possession must be given to
the defendant,

1t has been found by the Munsif that one of the fields
in question, sold by the defendant’s father, was not ancestral
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1864 property ; but, as the Court understands the Hind6 law pre.
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vailing in this part of Indis, that fact makes. no differenc
as to the interest of the defendant in the property. i
long as he was joined in interest with his father, he had 4
share in the property, whether ancestral or self-acquired,
The Munsif’s decree is, accordingly confirmed.”

Apgainst this decision Gaﬁé&ibéi preferred a special apped],

Vishvandath Narayan Mandlik, for the appellant :—The
District Judge has held the consideration proved. T
appellant had paid her own money ; and with this the re.
spondent’s father built the family dwelling-houss; in which
the respondent is now residing. Tt is, therefore, inequitshl:
not to give the fields to the appellant, who had paid for then.
The Judge wds clearly wrong in holding thab the respond.
ent’s father could not sell one of the fields, which was bis
self-acquired property. As the building of the family
dwelling-house was for the common benefit ‘and nse of the

- whole family, the sale of all the fields to the defendant, i

consideration of money paid for building the house, way,
according to Hindd law, valid.

Dhivajlél Mathurédas, for the respondent, admitted that
the respondent had possessed himself of the family house;
hut ¢ontended that the consent of the son was necessary for
the validity of a sale of ancestral land.

Wesrrorp, J., said that the Court_was of opinion that the
respondent’s father, A’baji, had power to alien the field
which had been found to be self-acquired property ; and tht
as to the other fields, which had been found to be ancestrl
property, the respondent could not be allowed to hold them,
and also the family house, which had Deen built with the
appellant’s money, the consideration given 'by her for all of
the fields.” :

That money had been obtained froin her by the respond:
ent’s father ior a family purpose, viz., ‘ the building of the
house, and by taking and retaining possession of the hon.
the respondent ratified the act of his fathgr, and elected ®
take the house in liey of the ancestral ficlds, *
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There could not be any doubt that the respondent iwas
well aware that the means of building the house had been
obtained by his father from the appéllant : and, in' fact, he
sever ventured to deny that she had paid the consideration
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for the fields. He merely, in his written statement, said that

she might not have done so. The Court, although it could
not concur inthe rest of the deeree of the District Judge,

was quite gatisfied with the correctness of his finding as to -

the payment and application of the consideration given by

the appellant for tho fields. :
TuckER, J., concurred.
The Court made the following decree :—

The Court is of opinion that the, respondent’s father,

Ab4ji Bépuji Déthr, iad full power to alien the field called-

Savreh, that field not having been ancestral property. The
Court is farther of opinion that the said field, called Savreh,
md the two other fields found to be ancestral property
were aliened by A'bdji Bépuji Digdr for & family purpose,
namely, to provide the funds necessary for building a family

house ; and that the respondent, by possessing. himself of .

the family house, built with the funds so provided, has
precluded himself from Adfputing the propriety of that
alienation, even so far as regardy the two ﬁ_elds which have
been found by the District Judge and the Munsif to ho

ancestral estate.

This Court, apcordingly, reverses the decrees of the Dis-
trict Judge and the Mimsif ; and declares the deed of sale
(exhibit No. 3), dated the 3vd of Bhddrapada Vadya, Shake
1781, to be valid ; and, divects possession of all of the pro-
perty sued for, to be given to the appellant, Gangabdi, and
orders the costé:"of the appeal and of this cuit ta be paid by
the rospondeut:‘ . )
) Appeal allowed,

-
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