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Special Appeal No, 302 of 1863. 1864.
) CApril 8.

GuraD WALI'UIIAT 1oteeeevonvenanevnnneo o Appellant,
Mira's Sa’HEB, son of ABDU'L Ramr'm,
deceased .ooveireeieeeinieniaeiie oo nno o JR0SPORdent,

Muhaminadan  Low — Pavertage — Acknowledgment — Inheritance-r
Concubines—-Nlave Girls—Marriage—Presumption.

Held that the son of a Muhammadan by a slave girl, if acknowledged
by his father, is entitled to the same share as the son of a lawful wife.

The acknowledgment of a son by 2 Muhammadan need not be a formal
seknowledgment ; if it can be made out from his acts and conduct, it will
be sufficient. ‘

LIS was a special appesl from the decision of A. ‘B.
Warden, Judge of the Strat District, reversing, in
appeal, the decree of the Principal Sadr Amin of Strat.

The appellant, Saiyad Waliulld, brought the original suit ;
representing that the defendant, Abdil, was his half-brother;
that they were both the sons of Saiyad Abddl Rastl, deceased,
the Kazi of Rénder ; that Abdiil bad, on theix father’s death,
taken possession of the whole of his estate, real and personal,
and refused to give him, Saiyad Wali, any share therein.
He, therefore, sought to recover his half-share, which he
estimated at Rs. 89,122, -

-

The defondant, AbdGl, by his answer, contended that the
appellant was not the legitimate son of the defendant’s
father, and that the appellant’s mother had not contracted
nikéh with him ; that she was originally married by the cere-
mony of nikdh to one Bajinid; that afterwards, on a quarrel -
hebweon her and the said Bajinié, she came 10 Rénder to the
defendant’s father, represonting that she wag starving, where-
upon she was retained as & domestic; that thereafter she was
delivered of a child, the present appellant, she having been
pregnant at the time she was taken in by the defendant’s
father; that the appellant, therefore, was not his son, and
had 1o elaim to share in the property in question ; and that

the claim was barred by lapse of time.
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The Principal Sadr Amin found that the claim was ot

Wazrvna’ barred ; that the plaintif’s assertion, that the deceased Abdf]

.
MiraA'N
SA’HEB,

RasGl had purchased his mother, Latifd, and contracted
nikdh with her, was proved : whereas the defendant’s wit.
nesses to the contrary were not worthy of credit ; that in
the certificate of the plaintif’s marriage, proved by the Kéaf's
Naib or deputy, it appeared that the plaintiff was the son of
the deceased Saiyad Abddl, who himself was Kézi ; that the
parties to this action had submitted certain disputes for
settlement to arbitration, and in the deed of sahmission, to
which the defendant wasa party, the plaintiff described him.
self, in signing it, as the son of the deceased Saiyad Abdd],
to which the defendant took no exception ; that in the award
of the arbitrators the parties were described as the sons of
the said Abdal; that the same facts appeared from other
documents to which the defondant or his son, the present
respondent, were shown to be privy. He, therefore, gave
Jjudgment for the plaintiff : awarding him a half-share in all

the property proved to have been derived from the deceased
Saiyad Abddl,

The Judge, in appeal, recorded the following judgment:—

“ The points for decision are : first, whether the claim is
barred by the statute of limitations ; secondly, whether the
respondent, Waliull4, is the legitimate son of Abdgl Rasill ;
thirdly, if an illegitimate son, is he, by right of inheritance,
entitled to half, or any portion, of the ancestral property,
which he lays claim to.

“ With reference to the first point, the Court holds that the
claim is not barred by the statute of limitations : forit is
admitted by both parties that they lived together ; and the
respondent, Waliull4, received an allowance from the appel-
tant, Abdil Rahim, for his support, up to within two or three
yedrs of the institution of the suit ; therefore, the cause of
action, properly speaking, only arose when the appellant,
Abddl Rahim, stopped the allowance which he had been in
the habit of allowing to the respondent, Walinll4,

“ With reference to the second point, the Court holds that
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the respondent Waliulld’s legitimacy is not proved. The
aal evidence adduced to prove that his mother contracted
nikéh with hig father is very unsatisfactory, and not to be
depended mpon. * * * In Macnaghten’s Principles of
Mubhammadan Law, p. 182 (a), it is laid down that if a man

scknowledges any child as his, and after his death his widow"

lkewise acknowledges the parentage, then the child is to be
considered a legal heir ; but there is nothing to prove that
the deceased Abdiil Rastl ever acknowledged the respondent,
Waltulila, as h1s son.

"« With reference to the third point, the Court is of opin.
ion that the respondent, Waliulld, having borne the name
of his reputed father, and having bhad an allowance made
him "out of the estate by the appellant, Abddl Rahim, it
would seem that he is an illegitimate son of Abddl Rasal ;
but, never having been acknowledged by him as his son, he
wanot claim any part of the estate by right of inheritance.
The Court, under the above circumstances, reverses the de.
tee of the lower court, and throws out the claim of the
respondent, with costs.”

The case was heard béfore Covon and Tucker, JJ.

Reid, Shdntérdm Ndvéyan, and Diddbhéi Framji for
the special appellant.

Dhirajlal Mathurddés for the special respondent.

Coucm, J. :—There is evidence in the case that the ap-
pellant was treated by the deceased Abdil Rasul as his son.
In the first place, there is the memorandum No. 10, in

which the appellant is described as of the same family as the '

deceased Abdil Rastl, and is called by the family name,
“Raféi ;” and the respondent has admitted, in the course of
this snit, that it is in the handwriting of his father. The
explanation given on this point by the respondent’s pleader
#8by no means satisfactory. Secondly, there are the facts of
the appellant’s marriage having been effected by the deceased,
ad the marriage certificate, of which it cannot be supposed

(#) The pages are those of the Madras edition of 1860, by Mr. Sloan,
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the deceased Abdal Rasil was ignorant. Thirdly, the con.

BAIYAD - quct of the deceased respondent himself leads us to the

WALI'CLLA
T
Miga’N
8a'nes.

conclusion, that he must have been aware that both he and
the appellant were the sons of the deceased Abddl Rail.
The reference to arbitration was signed by the deceased re-
spondent himself ; and there is also the agreement written by
the present respondent by the authority of his father,in
which the appellant is deseribed as the son, and the respond.
ent as the legitimate son, of the deceased Abddl Rasit.

The respondent’s answer also throws some light on the
subject ; for it is contended therein that he is not a legiti.
mate son; and the story set up to account for contimaed
maintenance being supplied to the appellant and his mother
18, to say the least of it, exceedingly improbable.

. We tuke the Judge’s finding to mean that the deceased

" Abdfl Rasl never made a formal acknowledgment of the

appellant as his son.

In Macnaghten’s Muhammadan Law (page 3283, Case VIL)
it is said, in answer to the question, whether the issue of
concubines who were slave girls can inherit the property of
their father on his death : *“ If the concubine were the pro-
perty of the father, and either she or her mother had bee
made captive in an infidel country, and had been duly sub-
jected to slavery, the connection withount marriage is logal,
and the parentage of her offspring would vestin the father, if
he claimed them, and after his death they would be entitled to
a portion of inheritance. But if she had not been, duly sub-

- jected to slavery by being made captive in an infidel country

as above described, such concubine is not a slave in the
legal sense of the term, and connexion with her is unlawful
without marrisge ; nor will the parentage of her offspring be
ostablished in the father, because it is a requisite condition
in the establishment of parentage thai there should be s
consort ; and consorts are either pringipal or inferior. 4
wifc is of the first description, the parentage of whose
uﬂ's.tpriug is establislied in the husbaﬁd,'independ{elitly of any
claim on his part, and cannot be disuvowed by his denial
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A dave is of the other description, the parcntage of whose
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offspring i not cstablished in- the father without claim. W AEAD

The right of inheritancg depends on the cstablishment of
parentage.

Now if this woman were not u slave in the Jogal sense of
the term, there is cvidence of marriage having taken place.
Dr. Lushington, in delivering tho judgment of the Privy
Council in the case of Khajah Hidayut Oulla v. Rai Jan
Khanum (b), says: © The effect of that appears to be, that
where'a child has been born to a father of o wother, where
there has been not & mere casual concubinage, but a more,
permanent connection, and where there is no insurmount-
able obstacle to such a marriage, then, according to the
Muhammadan law, the presumption isin favour of such
marriage having taken place.”” But if she were a slave, then
the appellant must be taken to be the son of Abdil Rashl
by her. Indeed, the deceased respondent and the respond-
ent now before the comrt have acknowledged him to be such ;
and have merely seb ‘up the plea of illegitimacy as a bar to
bis right to inherit.

In Macnaghten, page 85, it is laid down that * all the
children of & person deceased, whether they are the offspring
of a slave girl or a free married wowmun, are, without dis-
tinction, cntitled to succeed to their respective shdres
according to the law of inheritance ; * and at page 95, Case
XVIL, is this passage :—" If the wife died before her hus-
band he was entitled to one fourth of her property, both real

and personal, and his legal share of it, according to law, must

be distributed among his children, whether by the ‘wife or
save girls :”” clearly showing that where the parentage is
established, sons of wives or of slave girls are equally en-
titled to inherit their father’s estate. )

With respect to the doctrine of acknowledgment, there is
the following passage st page 61 of the same work :—“If
» man acknowledge another to be his son, and there be
tothing Which obviously renders it impossible that such re-

() 3 Moo. Ind. App. 318. -
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W E}l‘f:: o+ ecstablished.”

Mrna's In the Bengal Sadr Divani Reports of 1801, at page 484

BEEB  aseis reported in which it was ruled that the plaintiff, the
son of a slave, and the defendant, the son of a married
woman, were equally entitled to inherit; and in the 2nd of
Borrodaile’s Reports, thero is an exposition of Mubammadan
law, which bears out the above view. The Muhammadan law
officers were asked : whether the illegitimate son of a per.
son deceased, who left two legitimate daunghters, would he
_entitled to a share of the family watan, as well as the dangh.
ters, or not; and, if he were entitled to a share, to what
proportion of the whole. They answered: The Muham.
madan law neither recogmises nor mentions such property
as watan. All property, whether watan or not, must be
classed under the term ° tarikdt,” which means ¢ effects left
by & person deceased.” This property must be divided among
the heirs according to the law of God. The question states
that the deceased left two legitimate daughters and one
illegitimate son. By the law of God, a son is to receives
share double that of a daughter ; wherefore, in this case, the
property being divided into four shares, the son shall res
ceive two shares, and the danghters one share each.” (¢)

In these cases the doctrine laid down by Macnaghten was
clearly acted upon, that is to say, the son of a slave girl
acknowledged by his father was held to be entitled to the
same share as the son of a lawful wife.

In either case, therefore, the appellant is entitled to share
in the inheritance of Abddl; and we must order that the

decree of the Judge be reversed, and the decree of the
Principal Sadr Amin will stand..

Appeal allowed,
(¢) 2 Borr. 47, Repring.



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 

