1866,

Feb. 26.

BOMBAY HIGH COURT EEPORTE.

ECCLESIASTICAL SIDE.

In the Goods of MU'LBA'Y (deceased).

Kart'M KHATA'V oovvneeninn e eeennn . Applicant,
PArpHA'N MA'NII  .oiveveeiciiivnennsnn ... Caveator.

Succession— Custom of Khojds—Administration.

By the custom of the Khoj4 Muhammadans, when a widdw dies intes-
tate and without issue, property acquired by her from her deceased hus-
band does not descend to her own blood relations, but to the relations of
her deceased husband. )

If no blood relations of the deceased hushand are forthcoming, the
property left by the widow belongs to the jamit.

As to the degree of relationship which will entitle members of the
deceased husband’s family to succeed, Quere.

KARI’M KHATA'V applied fora grant of letters of adnﬁ-

nistration to the goods of Milbdi, widow, who had died
intestate and without issue. MGlbAi was the sister of Karim,
the applicant, and the widow of Hirji Nanji ; Pardhén Manji
was & distant relation of Hirji Nanji; Pardhén and
Hirji being each fourth in descent from a common ancestor.
The parties were Khoji Muhammadans.

The caveator opposed the grant of letters of administration
on the following grounds :—(1) That, by the custom of the
Khojé caste, when a widow died intestate and without issue,
leaving property acquired from her husband, no blood rels-
tion of the widow’s had any claim to such property; (2)
That the nearest blood relation of her deceased husband was
entitled to it ; (3) That, if no blood relation of the husband
could be found, the property went to the general funds of
the caste; (4) That, according to such custom, Pardhén
Ménji and twenty-two other persons, whom he named, being
blood relations of the deceased Hirji Nénji, were entitled to
the property in this case.

The statement of the caveator was that Hirji Nanji was
fO}lrth in descent from one Valli ; that six of the persons,
Jomtly with whom Pardhén claimed, were third in descent
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from the same Valli 3 and that Pardhén and the remaining
fifteen. were fourth in descent from Vaili,

The Honourable J. 8. White (Acting Advocate General) and
Seoble for the applicant.

The case was heard before Coucn, Acting C.J., on the
99nd, 23rd, and 24th of Fobruary. '

In this case a Khojd Muhammadan applies for letters of

administration to his deceased sister, the widow of a Khoja
pamed Hirji Nanji. The property left by the deceased con-
sists of jewels presented to her on her marriage, and of some
property inherited from her husband. The entire amount
does not probably exceed Rs. 7,000. Malbéi, the deceased,
died on the 28th of April 1865, intestate and without issue;
}uzr brother, the applicant, being her sole next of kin.

The case sct up by the caveator is that the Khoja
Muhammadans are governed, not by Muhammadan law, but
by Hindl law ; and he claims this property, or & share of it,
ot ag her relation, but as a relation of her deceased hus-
band. He admits that, if this case is to be governed by
Hind¢ law, the husband of the deceased was divided from
the rest of his family. The case relied on will be The
Khojahs’ and Memons’ Case (@) ; but that does not decide
that Khojés are governed by Hindd law. The conflict in
that case was between the daughter and the brother of a
deceased Khojd, If the property had been soparate property,
it would, according to the general principles of Hind law,
heve gone to the daughters ; but it does not appear from the
case whether the family was divided or mot. It did not
appear to the Court to be necessary to determine that, which
is alone sufficient to show that the case was not decided on

Hind§ law.

The applicant in the present case is clearly entitled to the
property by Muhammadan law : Macnaghten, ch. i., 21; and
Precedents, Case 13, p. 12.

(¢) Perry's Or. Ca. 110; 2 Mor. Dig. 431.
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He would also be entitled by Hindd law; the hushand
of the deceased being a member of adivided family, and the
property being moveable property. Devkivarbd’s Cose
clearly decides this (b). See also Strange, Hindi Law, ch. 19,
« Widowhood. ” (¢) If any part of the property were the
stridhan of the woman, that would descend according to the
form of ‘marriage of the deceased. In the present case the
marriage was nikdh. See also Mitdkshara, 'ch.‘ 2, sec. 11,

_pl. 9, and ch. 4, sec. 2.

O’Leary (with him McCulloch), for the caveabor :(—Al
though the interest claimed by the caveator here is very
small, being only a twenty-third share of about Rs. 7,000,
the question involved is one of great importance to the Khoj
Mohammadans. The contention of the caveator is simply
this, that the case is to be governed, not by Muhammadan
law, or by Hind#a law, strictly speaking, but by the customs
and usages of the Khojh caste. The Case of the Khools
and Memons is not used by us as showing that the Khojis
are governed by Hindd law ; but as showing, first, that there
are peculiar customs existing as to the descent of property
among the Khojds : and, secondly, that this court wil, if
such a custom be proved, give effect to the custom, as the
law governing the case.

The customs of the Khojas are certainly -at variance with
Mvhammadan law. They are, probably, at variance also,
in many respects, with Hindd law. But they are much more
analogous to Hindd law than to Muhammadan law. In fact,
they would appear to be a caste who, in their conversion
from Hindiism, preserved to a great extent their old law &

to property, while they conformed in religious matters to
the law of the Kuran.

The custom contended for in the present, case is, that on
the death ofa Khoji widow, intestate and without issue, her
property reverts to the relations of her husband, if any such
are to be found. If there are none,.the property will not

(6) 1 Bom. H. C. Rep. 130.
(e} 4th Edn., by Mayne, p. 248.
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go to the wife’s relations, no matter how near rolatives there
may be, but will, as it were, escheat to the jamét, and be by
it applied to the general purposes of the caste; or, possibly,
in the case of the relations either of the widow or the hus-
band being in a destitute state, the jamét may transfer some
of the property to thein as a gift, butinot as a matter of right.

Counsel Was proceeding to argue that, in anaﬁogy to.

Hindd law, the caveator in the present case was not too
remote a relation of the deceased Hirji to succeed to the
property. )

The Court intimated that the only questions were: had the
caveator sufficient interest to be allowed to intervene, and
was the applicant entjtled to the grant; and His Lordship
subsequently held that the fact of some relationship “being
shown to have existed between the caveator and Hirji gave
aright to intervene, as, on the evidence, the jamat, if the
property reverted to them, might possibly give it to the
caveator.

Cur. adv. vult.

Covem, C. J.:—Sir Brskine Perry having held, in the
Oase of the Khojahs and the Memons, that, if a custom as to
succession i found to prevall amongst a sect of Muham-
madans, and is valid in other respects, the Court will give
effect to it, although it differs from the rule of succession laid
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down in the Kurdn ; I think T should follow the rule so laid -

down.

The quéstion, therefore, is, whether such a custom has
been shown to exist among Khojas, as will entitle the appli-
cant to a grant of letters of administration to the effects of
the deceased Mlbéi. The evidence on the part of the ap-
plicant (the marriage having been proved) was as follows :—

Allirakid Sumér, the Mukhyé of the caste, deposed :—
That the “ cousin brother of & deceased husband is arelation
of the widow—a distant relation ; that the person to whom
2 Khojé widow may have beque&thed by will any property she
has acquired from her husband, will succeed to it ; that if
she has made no will, and there is & near relgtion of her hus-
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widow’s brother, if alive at the time of her death, is enti-
tled.” By the words“ near relation” he said he meants
brother’s, or nephew’s, or paternal uncle’s son. On cross.
examination, he said that, as arule, the husband’s famiy
come in first ; and he had never known an instance where the
relations of the wife succeeded on her death to property
acquired from her husbend, where any of the husband’s
relatives appeared and claimed it. The last answer very
much qualifies the former portion of this witness’s evidence,
with regard to the distinction between near 'and distant
relatives of the husband. His direct examination would
appear to show that, whilst near relatives of the husband
succeeded to the property, in preference to any of the
widow’s relatives, distant relatives of the husband would he
excluded by near relatives of the widow.

I think the observation of the counsel for the caveator,
that the mere fact, that the witnesses have not been sble to
give any actual instances of & very distant relative of the
husband having succeede&’ to property under these circum-
stances, does not satisfactorily prove that they ave not entitled
to succeed, is a just one. It certainly is not very likely tha.
many cases of such very distant relationship, as exists in the
present case, would occur. I am of opinion that, in deciding
this case, I must, to a great extent, be guided by analogy,
and must decide on the evidence of custom, although no case
precisely similar to the present has been deposed to by suy
of the witnesses. Even on the applicant’s own showing,
the evidence is not strong enough to show that, where there
are only very distant relatives of the husband to be found, &
near relative of the widow will succeed.

The next witness on this point was the Kamarid of the
caste. In his examinination-in-chief he says :—I know
the custom of the Khojé caste. If a widow die, leaving o
issue, but leaving a brother, then if the husband leave any
relative at all,~if he leave a brother, or father, or grand:
father, he ( the husband’s relative) succeeds to the widows
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property ; but if - she die, leaving.no relatives, the whole
jamét ‘neet together‘and defray the expenses of her funeral
ceremonies, out of the caste property ; and the property left
by her is credited in the books of the caste.” Then he says
that by the phrase “ dying and leaving no relatives, ¥ he
means that,  if the father or grandfather of the widow be
alive, ho perfoxms the funeral ceremonies, but does not take
her property. It is a stigma to take a daughter’s propérty.
A brother cannot succeed to the property, but performs the
fineral ceremonies out of the funds left by his sisters and
applies the remainder in charity.”” No doubt; the way in
which this witness put the matter would seem to show, not
that the widow’s brother is not legally entitled to take her
property, if he thinks fit, but that, having taken it, he is
bound to apply it to charitable purposes. I think it not
improbable that the witness gave this construction to the
custom, rather with a view to meet the evidence which he
expected would be given on the other side.

In cross-examination he says that, as arule, the property
goes to the husband’s relatives ; and in answer to me he
says: “1 do not know of any inst¥nce of the widow’s property
heving gone to her husband’s grandfather; if ghe die
without disposing of it, it goes to the Aga Sédheb.”” He
also says the jamét would take it ; indicating some knowledge
on his part that the jaméat would take it where there are
only distant relatives of the husband surviving ; so that
this witness himself proves that the relations of the widow
would not be entitled to succeed. In the present case
b says : “the A'gh Séheb would be entitled to the
property, and this would be so evenif she left a brother or
gréndfa.t.her.”

Tt has been suggested that this does not mean, that the
widow’s relations would not be entitled to the property if
they chose to take it ; but that it would be considered im-
proper for them to keep it. I do not consider this to be.the
meaning of the evidence. Certainly, if the widow’s relations
are not entitled to the beneficial use of her property, it would
be much more likely that the jamét would take it directly,

©o—36
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The next witness called on behalf of the applicant showed,
by an answer which he gave, that his evidence could not be
depended upon ; and the witness who followed him, Gulim
Husen, is open to the same observation, because he said,
what had not been suggested before, that, in “this case,
Milbai made a will.

The witness Dhanji R4jd was next ~called. He knuew
Moilbai, and gave some evidence as to what took place st
her funeral, and also deposed as to the usage of .the caste;
but it appeared that his knowledge wes derived from some
conversation which took place between him and two of the
witnesses already examined ; so that, on the whole, T do not
think any weight can be attached to his evidence.

' Then we have the evidence of Khénji Hirh. He says that
when & Khojé widow dies without issue, the relations of her
husband take her property. On cross-examination he says
he knows of no instance of distant relatives of the husband
taking the'widow’s property ; but they are entitled to it.
Therefore, so far as the opinion of a man such as this witness
was—a firewood dealer—can be considered of any value,
there is evidence that the husband’s family will take the
property.

That was the entire case for the applicant, and the evi-

dence offered to show that the widow’s relations are entitled
to the property is certainly very weak.

The first witness called by the caveator was Féjalbhsi
Gulédm-Husen, & leading member of the caste. He stated, on
cross-examination, that he was a member of the reforming
party in the caste. It has been suggested that there is a
desire amongst the members of that party to make a convert
of the caveator ; but I do not think that any such desire

\._ would be sufficient to induce the respectable gentlemen who
have been examined here, to give evidence relative to s
usage in their caste, which they must have known to be
nntrue. This witness says he knows the laws relating to
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the succession to property in his caste. Ifa Khojé widow 1866.
die intestate and without issue, her husband’s relations take ii E‘fgﬁ‘,’r‘"
her property ; and with regard to the degree of the relation-
ship, which will entitle the husband’s relations to take, he
says: “I have not heard of any limit: if there are no near
relatives, the distant ones take ; if there are no relatives of
the husband to be found, the property goes to the jamét. I
have not heard of the relations of & widow having a right to
property left by her, &nd I do not think they could claim it
as & right.” .
Now this is very strong evidence to* show that the rela-
tions of the widow cannot claim the property as aright;
dthough the jamat might, and, if the widow’s relations were
poor, probably the jamit would, give it to them.

On cross-examination, this witness says he is a very old
friend of the applicant; and further on he" says : “ I have
heard of instances in which more dlstant relatives of the
‘hashand than the husband’s father and the husband’s
father’s descendant, took property left by the widow. There
me instances of thig in my own experience, where the widow
lefi relatives of her own., There ig no custom for the widow’s
relatives to take, “If there are no relations of the husband,
the jamdt takes it. There are no limits to this. Amongst
wit is unlawful to take the property of a sister.” He goes
wto say he knows the case of one Habibbhdi, who took the
poperty of his sister on her decease ; and the reason of that
wag, that sho had been living all her life with her brother,
, id that she made a will leaving him the property.

The next witness on this point was Pirbhdi Khflakdina.
Healso isa leading man in the caste. He says that *“ when
2 Khojé widow dies intestate and without issue, the rule is
that the nearest relation of her deceased husband succeeds ;
tnd this applies to every relation of the husband. Failing
these, it goes to the Jamab but in no case do the wife’s
rlations come in.”

The third witness was Khin "Mubammad.  He says that,
inder the circumstances of the present case, the relations of
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the husband would take the property. The relations of the
wifo would not. He goes on to say that the distant rels
tives of the husband will take as far as the seventh degres,
but no further. With regard to this latter point the e
dence of this witness is somewhat confused ; and if T wen
now called upon to decide that Pardhin Ménji was entitlel
to the property of the deceased Mdlbéi, on the ground.ths
he and her deceased husband were both fourth in descent
from a common ancestor, I should certainly find very gres
difficulty in coming to a conclasion.

But that is not the question at present. The only ques.
tion I have to decide 1s, whether the applicant, as brother of
Mtﬂbéi, is entitled to succeed to property which Mdlbi
had acquired from her deceased husband.

With regard to this question, T certainly think that, look-
ing at the position in life of the witnesses last mentioned,
the balance of testimoﬁy is greatly in favour of the existence
of a custom which excludes the relations of the wife from
succession to such property.

What may be the origin of this custom among the Khojés
T shall not now inquire. It is very possible that it arises
from somo analogy to be found in the Hindé law. I agm
with the observations of the counsel for the caveator, tha
the law by which the Khojés are governed is not, properly
speaking, Hindd law, but probably that law modified by
their own peculiar customs; and I think it has been suff-
ciently established, that there is a Khoja custom which ex-

" cludes the wife’s relations from sucéeediqg to property such

as this,

That being so, I cannot grant letters of administration ¥
the applicant. I am of opinion that it was a question o
such a nature that the parties might fairly litigate it ; and
T think each party should bear his own costs. .

Application refused.
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