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Ganesh Hari Papvardhan contra, - 1865,

PARABHUDAR -

Newron, J. :—The Assistant Judge has erred in holding Hies'cmaxo’
that, under the Registration Act, preference should be Dn:ﬁpu" .
given to the latter of two deeds of salo when registered, only BExauBaat.
if the earlier and unregistered deed of sale has not been
carried into effect. By Act XTX. of 1848, any unregistered
deed of sale is invalidated by a registered deed of sdle <for
the same property : provided that the latter be atfthentic ;
and this view of the enactment referred to has been taken
by the Court in Special Appeal No. 4274 (a,), and in other

cases.

We reverso the decree of the Assistant Judge with cdsts ;
and order that the field be made over to the special appellant.

g Appeal allowed,

(a)7 8. D. A. Dee. 367, Ovsvezanled ils g wvr Gasg,

¥

- " —ae
Specwl Appeal Ng, 835 of 1865 h?ﬁf% ;

SAREA'RA'M NARASIMEA SARDESS Lo v Appellant
Virau LagEA’ Goupa’, heir of Vlthu. Gouds, ; .
and Ra'MA, heir of Fatt4 Vith Gouda... Respondents.

Mortgage—Redemplion before eapiration of period.

Held that, by Hindd, as well as by Engiish, law, in the absence’ of
tircnstances or language indicating a contrary intention, the mortgagor
annot, without the consent of the mortgagee, redeem before the ex-
pirstion of the period named in the proviso for redemption ; the principle
being that, in the absence of stipulation, express or implied, to the
contrary, the right to redeem and the right to foreclose must be regarded
a1 co-extensive.

THIS was a special appeal against the decision of Ww. H

Newnham, Acting Senior Assistant Judge of the Konkan
st Batnagiri, reversing the decree of the Munsif at Malvan.

The p]nix.ltiﬂ alleged that his *father, Naradimharav, being
the owner of & saltpan a the village ¢f Shiravids, by deed 'of
the 11th of February 1829, mortga.ged it, in consideration

of Rs, 100, to Lakha bin Goud4, for a term of sixteen years.
in—29
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_1868. ___ The plaintiff produced a copy of that mortgage, and pray
Saxea’za'MN,

Sazpgaas  that he might be declared entitled to redeem.

0 -

Govna? The defendants, in reply, alleged that the plaintiff’s br.
ther, Baburidv Narasimha, by deed of the 23rd of May 184],
referring to the mortgage of 1829, and reciting that for
out of the sixteen years yet remiined unexpired, remor
gaged the saltpan, to secure to Lakhd bin Goudi the s
remaining due for principal and interest on the mortgage of
1829, and a further advance, amounting in the aggregate t
Rs. 195-6-0. This second mortgage provided that, onthe
expiration of the abovementioned” period of four yesrs, the
mortgagee should remain in possession as tenant at Rs.2l
per annum. This document specified no term for suk
tenancy, and was very obscurely penned.

The defendant VithG, son and heir of the mortgagee, Lakii
bin Goud4, and Fattd Vith Goud4, father of the defendsi
Rama, having advanced to the said Biburdv Narasimbss
further sum of Rs. 115-4.3, he executed a document in ther
favour, which was translated vivd voce by one of the com
interpreters as follows :—

“ Diimélapatra : 10th Pousha Shudha, Shake 1777, Nam
of the year Rékshasa. The day of the week Thursday. T
Fattd Vith Goud4 and Vithu Lakhé Goudd Gémokér Shr
viidekar, inhabitant, &c., by Béburiv Narasimha Sardei
Khatgivakar, inhabitant, &c. I do pass this d(malipsi
(supplementary writing) as follows :~—My vatani saltpsa #
the village of Shiravida was formerly mortgaged to you,
mortgage deed on a stamped paper having bedn passed®
the name of Lakhé Vith Goud4. Besides that, on thesfor
said saltpan, I have this day received from you in o
Rs. 115-4-0. (Paying) the same with interest at the rate &
two per cent., I will redeem the seid saltpan twenty-five yo®
from this day, that is to say, at the time of redeeming, afr
paying the money, as writtén in the mortgage degd, at the
time the amount of this, supplementary writing, Rs. 11544
with interest at the rate of two per cent., to be first paid, ¥
that time I will redeem the saltpan and other documents (4
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Should any of my kinsmen raise & disturbance, I will
pacify them. If I.do not pacify them, and you be put to any
expense on that' account, or should there be any obstacle to
your receiving the prodace of the mortgaged property in lieu

of interest, that money also I will pay with the interest at

the rate of two per cent. If you should not receive interest
on the said mortgaged property, and if some injury be
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cansed to the said saltpan by order of Government, all this

Iwill pay with interest at the rate of two per cent. I will
not fail herein, I have passed this supplementary writing of
my own free will. Dateg 17th January 1856.”

[Signatures of Baburdv Ni arasimhardv and of two attesting
witnegses. | b

Exhibit No. 18, dated the 11th of March 1856, contained
a natification by the plaintiff of the aforesaid acts of his bro-
ther, BAburav Narastmharav,

The Munsif decreed that the plaintiff might redeem, on
myment of Rs, 585-9-2.

The decisio-n of the Senior Assistant Judge was as fol-
lows :—Ist issne.—Can plaintiff redeem now ¥ “ On this

issue [ find that Sakhirim is not entitled to redeem ‘yet.-

The original mortgage was for sixteen years only, but in
1856 Baburav borrowed Rs. 115-4-0 more, and extended the
period of the mortgage for twenty-five years more, The
Munsif has recorded that it would not be fair to make this
eondition, agreed to by Béburév, binding on Sakharim ; bub
he has not noticed the fact that, by the letter.No. 18,
Sekhérém agreed, in the same year, to the terms of No. 17.
Sakhirim now denies having written this; but ome of the
sttesting witnesses deposes to his having written it, and the
writing of it appears certainly to be the same as that of other
documents which he demied, and which have been held
proved against him by the Mungif. I find it proved. The
sum borrowed when it was written is paltry, only Rs. 6; but
there was then a considerable sum “secured on the property
by previous deeds ; a.nd by the terms of No. 17, and by
greement, Sakhéram is debarred from redeemmg until
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twenty-five years from the date of No. 17. The ‘Court
no power to exempt him from the conséquences of his on
act, in agreeing to the terms of No, 17. The other issuesds
not arise. The Munsif’s decree is reversed ; and the clm
dismissed : costs on Sakharfm.”

The plaintiff, Sakharam, specially appealed to the Hig
Court, on the grounds that the decision of the Semior Assist
ant Judge was contrary to law, in that: (1) The documen

. No. 18, not being stamped, is invalid, and should not haw

been enforced ; (2) The letter, exhibit No. 18, has been mis-
construed, inasmuch as it was helil to contain an assent m
the part of the applicant to the terms of No. 17; 3) Th
lower court erronecusly held' that the simple fact of the
appellant having, without any consideration, assented tos
previous arrangement made by another, not origially bind-
ing upon the appellant, estopped him from afterwards dir
puting that arrangement ; and (4) The court below gave in
wide an effect to Nos. 17 and 18, in holding that those doer-

ments took away the appellant’s right to maintain ths
action. .

The case was heard before WesTROPP and Tucksr, 3/, @
the 17th of April,

Shéntdrém Nérdyan, for the appellant :—The stipulatio
a8 to the time of the repayment, of the sum secured by t#
further mortgage of the 17th of Jenuary 1856, does 1
preclude the appellant from redeeming at an earlier peritd
than the expiration of the term of ‘twenty-five yesrs, if ¥
should be able to find the means of paying off the amon!
due to the mortgagees for principal and interest : 1 Coe
brooke’s Digest, cviii.; cxi., cxii. Thisis so especially wher
as here, the proviso relating to payment and redemption ¥
obscure and ambiguous: Luljoo v. Gungoo, Morley’s Dige
N.8, p. 265, plac. 50. The term of twenty-five years 5
long as to amount to an unreagonable and inequits
bargain, )

) Bhairavandth Mangesh, for the respondents :—The ¥
tion of the parties to the morigage of the 17th of Jaun

1856, that the mortgagees shonld enjoy the saltpan duit
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tho whole time specified. in that deed, ia plain enough on the 1868,

face of it ; and becomes still plainer on locking at the pre- s‘g f;n;::f[ii'
vious transactions, in all of which .the intention, that the Vo' L

morigagee shonld possess the saltpan, until the periodsmen- ~ Govsy’
tioned in each deed had elapsed, is manifest. The term of - * w%'
twenty-five years not having elapsed, the plaintiff (the ap-
pellant) has not yet any title to redeem. Mortgages for’
lng terms of yearsare common in the Mofussil of this
Presidency. o
Cur. adv. vull.

Westrorp, J. :—We think that the intention of the parties
was, that there should not be-any right of redemption, until
the expiration of the term of twenty-five years, mentioned in
the mortgage of the 17th of January 1856.

“Previously to the: year 1845, some conflict of opinion
seems {0 have existed amongst text-writers in England} as to
the right of the mortgagor to redeem before the expiration
of the period mamed in the proviso for redemption.. Mr.
Coote, in his work on mortgages (), expresses an opinion in
“favour of the mortgagor ; and cites in support of it Talbot v.
Braddyl, (b) That opinion, however, is ably controverted in
the fifth volume of Jarman' and Bythewood’s Conveyancing,
edited by Mr. Sweet (¢), where it is shown that Talbot v.
Braddyl rested on special grounds, which rendered it of little
orno value as an authority on the quest.lon The well-estab-
lished right in England of a mortgagee to six months’ notice,
previously to the payment of the mortgage money, seems to
reCOgmse the principle that an immediate right of redemption
810t necessarily .incident to a mortgage ; Sharpnell v.
Blake. (d) ‘ .

The case of Brown v. Cole (¢), decided by Shadwell, V. C.,
on the 13th of February 1845, is a direct authority npon the

() 2nd Edn., p. 33. *See also Powell on Mortgages.

(5 1 Vernon, 183, 394.

() Pages 93 to 95. Messrs. Burroughs snd Gresson, in their treatise
The Irish Equity Pleader, pp- 125, 126, also deny the right contended for
by Mr. Coote.

(fy 2Eq. Ca. Abridged, 603, 31. 34.
(¢) ¥ Simon 427.

%) ‘ | .
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question. It is matter of regret that the report of that cas
should be so meagre, as neither to state the authorities cited
in the arguments of counsel, nor the reasons assigned by the
Vice-Chancellor for his judgment. ~ A demurrer was ther
allowed to.a bill of redemption, filed before ,the mortgage
had become absolute, notwithstanding that the mortgagor
had tendered to the mortgagee the principal money, and
interest up to the day named in the proviso for redempticn,
That case is a very strong one, and no appeal seems to have
béen preferred against the decision of the Vice-Chancellor,
allowing the demurrer ; which we presume to have proceeded
upon the principle that, in the absence of any stipulation,
express or implied, to the contrary, the right to redeem and
the right to foreclose must be regarded as co-extensive. *

In Burrowesv. Molloy (f), which was the converse of the
presént case, Lord St. Leonards refused to allow the mort
gagee to foreclose before the expiration of the time specified.
In Cowdry v. Day (9)the question as to the right to redeem
before the day named, was once again raised before Stuart,
V. C,, in November 1859 ; but was not decided, as the case
was disposed of upon another ground. In the present stale
of the English authorities, however, we think that sucha
right canmot be regarded as existing in England : Fisher o
Mortgages, page 80, para. 122, and page 88, para. 184.

The parties here being Hind(s, we must also look to the
Hind{ law on this question. In1 Colebrooke’s Digest cv.
Brikaspati is quoted as saying: “Whon a house or field
mortgaged for use has not been held to the close of its ferm,
neither can the debtor obtain his property, nor the creditor
obtain the debt.” At paragraph cxvim. the same dictum
is repeated with this addition:  After the period is com-
Pleted, the right of both to their respective property i
ordained ; but, qven while it is unexpirad, they may restort
their property to each other by mutual consent,” In the pre-
sent case we have not any such consent. In Morley’s Digesh

* Sce the observations of Lord Kingsdown in 7 Moo. Ind. Agp, 355
; . . App. 3.
(£ 2Jo. and Lat. 521. - (9) 5Jurist, N, S, 1199.



APPEIIATE CIVHL JURISDICTION. ' 231

N. 8, page 259, plac. 11, it appears that in Anrood Singh v. 1866,

Rejah Dummaur Singh (a suit between Hind(s), and in Oom- SA;f;;ﬁ‘;EN )

1m0 Begusm V. dee"rjeqt, two cages which arose in the North- vﬂ;’{’, L.
West Provinces; the right of the mortgagor to redeem, be~ Gouns’
o e . ' et al.
fore the expiration of the term named in the mortgage,. was
denied by the Court.

i 8. A. No. 1007 of 1864, Kahdndds Mulji and enother
v, Mithabhdi Jivandds and others, Forbes and Newton, JJ.,
onthe 10th of July 1865, affirmed in this court a decree of
the Senior Assistant Judge of Abmedibad, which dismissed
s redemption suit instituted before the term (ten years), for
which the. property was mortgaged, had expired.

Finding, then, the same principle to exist both in the Eng-
lish and the Hindd law, that the right of the mortgagor to
redesm does not, in the absence of any circumstances or
language indicating a contrary intention, arise any soomer
than the right of the mortgagee to foreclose, we hold this saib
to have been prematurely instituted ; and must, therefore,
offrm the decreé of the Acting Senior Assistant Judge with
costs.

TuckEg, J., concurred. .
Decree affirmed.

-
.

' - 1864.
Special Appeal No. 140 of 1864, Ot 13

Baur NAROTTAM ........ teverenseneeiesenAppellant.
PrusroTra GiIRDHAR and another ... . . Respondents.

Bhdgddrt tenure—Collectar’s authority. '

Held that any interference by the Collector to a‘,ssig'n, of }ﬁs own .
authority, lands in & bhégdérf village to a tenant for cultivation, s irregular

and unauthorised., .

THIS was a special appeal from the decision of W. Sand-
with, Senior Assistant Judgé of Strat, in Appeal Suit
No. 5 of 1862, confirming the decree of the Munsif of
Jambusar, in Original Suit No. 447 of 1869.
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