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cquity of redemption having passed to Sakharam Gopil by
the purchase at the Government sale, and he not being iy
any respect, so far as the Court can at present pereeive, re.
presented by Gopal Ladko. .

The Court, therefore, comes to the conclusion that the
decree of the Judge in this case (No. 581) must be reversed ;
and the cause remitted to the Court below, in order thy
Sakhdariam Gopdl, or, if he be dead, his heir or legal repre.
sentative, be made a defendant in the suit, and that a nes
decrce be passed upon the merits.

The Court observes that, in the other suit between the
same parties (No. 5835), the deereo in which was affirmed, the
Judge has credited Yashavant with the value of the mortgage
transferred to him by Gopal Lidko.

Appeal allowed,

——————

Speelal Appeal No. 22 of 1864.

Hira’enann Ba'saur. o Appellant,
Buaskar A'pa'suar Suexon ... - Leespondent.

Mortyaye— Possession—Purchase— Registration.

Held that a mortgagee in possession, who also beeame purchaser of the
property for the amount seeured hy the mortgage, under a deed of sale
which was neither stamped nor registercd, could fall back upon his mort-
gage, and recover the amount thereof, in preference to a subsequent pur-
chaser of the same property, whose deed of sale was both stamped and
registered,

THIS was a special appeal from the decision of €. Gonne,

. Acting Judge of the Konkan District, in Appeal Suit
No. 523 of 1862, amending the deerce of the Munsif of
Aliblg, in Original Suit No. 2313 of 1861,

Shende sued Keshav bin Bépdji and Ragh4 bin Mizji to
recover Rs. 673.8.0, due on a mortgage bond passed by
them, dated the 12th of November 1852, and sought to re
cover the amount by the sale of theip share of the mortgaged
p‘l‘npm't_y, or from them personally, should the proceeds of
Ve sele turn ot insuficient,
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Keshav and Raghd failed to appear and answer the suit.
But Hirachand Bébéji claimed to be joined asa co-defend-
at: stating that his father, Bdbaji Taniji, had bought
fom the defendants Keshav and Raghd the property in
question ; that a suit between the plaintiff and himself had
terminated in a decree by the Sadr Divdni Addlat to the
effort that Babaji Tanaji was the rightful owner of the pro-
perty, which was in his possession as purchaser; and that
the mortgage bond now sued on was, therefore, superseded.

The Munsif fonnd that the decrce of the Sadr Divipi
Adilat, in Special Appeal No. 4274 of the 17th of Deccmber
1860 (), in deciding that Shende had no right to the disputed
property as owner by purchase, left it open to him to sue the
fiest two defendants on his mortgage bond; but he con-
sidered that, as the same decrce had decided the right to
mssession of the property to be with Babaji Tan4ji, his son’s
possession should not be disturbed ; and he, therefore, de-
ided that the plaintiff should recover from the defendants
Keshav and Ragh# personally, and not by sale of the mort-
mged property.

Againgt this docision Shende appealed to the Judge :
urging that his mortgage doed was passed in a non-regulation
district, and was, thorefore; unaffected by the stamp and
registration laws ; that the former decision did not affoct his
wmortgnge ; and that, as’ the mortgaged property had been
transferred to his name in tho Government accounts, and he
Iad obtained a decree for rent on account of that property,
M claim was good, and should be satisfied by sale of the
same,

The judgment of the District Judge was as follows :—

“The issues for decision are: (1) Whether the plaintiff,
by accepting a deed of sale from defendants 1 and 2, lost his
former claim on them, secured by the mortgage bond ; (2)
i not, whether he still possesses a lien on the mortgaged
poperty, of which Bibdji Téndji has been declared to be the
awier, by purchase from defendants 1 and 2. And the Court

(@) 78 D. A Dec. 357.
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1864, finds : That the plaintiff has not lost his claim on the mr.
”L“A‘,;ﬁ:fjim gage bond ; and (2) that he does still possess a lien on tls

s mortgaged property, which entitles him to claim paymen
HA'SKAR .
Asvemar  from its present owner, or to compel] its sale.

SHENDE,

“To explain these findings it is nccessary to state th
facts of the case. On the 12th of November 1832, the
defendants Keshav and Raghf, together with others, being
members of an undivided family, separated their interests
and liabilitics. They found they owed the present plainiiff,
Bhaskar, Rs. 1,268-5-9. This debt was divided info three
portions, one a half portion, and the two others a quarter
portion each. Defendants Keshav and Raghd, who appear
to have remained united, passed tho bond now in dispute,in
security for the half portion, i{.c.,, Rs, 634-3-0. The other
sharers passed two bonds for the quarter portions of the debt;
and those bonds form the subject of two suits precisely
similar to the present suit. Tn security for the three debts,
the sharcrs all mortgaged their interest in certain fields &e,
which had up to this time been their joint property.

“This mortgage was without posscssion. But nearly two
years afterwards, on the 23rd of September 1854, the debt
being unpaid, the sharers joined in sclling the mortgaged
property to the plaintiff, by one decd of sale, for the sum of
their debts. Posscssion was so far delivered with the deod,
that the vendors, remaining on the land, acknowledget
themselves to be merely tenants under the plaintiff as the
landlord ; and they, by rizinim4, caused the land to be placed
under the plaintifi’s name in the Government books. They
also paid rent, and when failing to pay rent, were sued and
suffered a decree.  Unfortunately for the plaintiff, he omitted
to have his deed of sale stamped and registered.

“ So matters rested till, on the Y1th of April 1852, defend-
ants Keshav and Raghé and the others sold the land again
to one Babdji Tinaji, the father of defendant Hirdchand.
He took care that his deed of sale should be both stamped
and registered.  The land was made over to his Ppossession ;
and when the plaintiff, Bhiskar, as the prior vendee, sued to
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Just hir, he lost his suit both before the Assistant Judge, 1861
nd beforo the Sadr Divini Adélat, on tho groand that his ' ypesr”

Ba'paur

leed of sale was neither stamped at the proper time, nor re- L
ABRAR

aistored, while Babaji Tinaji’s was. Accordingly, Babdji Awvsuar
jemained, and his son is still, in posscssion. B,

«The plaintiff, Bbaskar, now falls back on his threc
morigage bonds. He was not allowed to do this in his suit
o the deed of sale ; but it was left open to him fo suc on
the mortgage bonds, and this he has done in three scparate
SIS,

« The first question which has arisen is, Did Bhaskar, by
coverting his mortgage into a sale, annihilate his mort-
age, whatever afterwards might have turned out to be the
worth of the sale 7 The Munsif has held that he did, He has
spparently considered that the satisfaction of the money
debt, for which the mortgage bond was passed, was the con-
sideration for the sale ; and that as, therefore, the sale was
never completed, he is entitled to get his consideration back ;
hut that he has lost his claim on the mortgaged property,
the mortgage transaction having merged into the sale.

“The Courb cannot agree in this view. If the salo to
Bhdskar was incomnpleto, and could not bec carricd out, the
tights of Bhiskar and of the vendors must have rewained, as
they were before the sale.  Bhéskar, thercfore, remained
witha vight to a lien on the mortgaged property, just as
much ag with a right to the moncy which was due to him.

“ But tho next question is, whether this lien on the mort-
taged property, however valid it may have remained against
the defendants Keshay and Rughﬁ, the former owners of the
property, is valid against Babdji Téndji, the new purchaser
of the property. .

“The Court thinks it is. Although the mortgage bond
was not registered ; yeb the vitality of the mortgage was
preserved in two ways. In the first place, the mortgagee,
Bhitskar, ot possession. Being a trader and Brahaman, he
id uat, of course, take possession by cultivating the land
with his own hands, but he took possession of the only

11,—26
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___mnature possible to him. He got the land transferred to i,

name in the acconnts ; and he demanded, and by suit con.
pelled the mortgagors as tenants to pay him, rent, In the
second place, duc notice of his mortgage was given to the
purchaser, Babaji Tdniji. Not only was there the notice of
Bhiskar’s name in the Government accounts; but in the
decd of sale passed to Bib4ji Tandji, it was distinctly statel
that there were sivakdrs whose claims on tho property hal
to be paid off, and that the vendors would pay off these
claims, and hand over to Babaji the rccovercd bonds;and
from the Assistant Judge’s deerce in the former suit it far.
ther appears that Babaji Téndji was informed that the phi-
tift; Bhiskar, was one of these shvakirs.

“ Bibaji, therefore, bought the land, fully warned of its
incumbrances ; and it is perfectly just that he should be now

called on, cither to pay off those incumbrances, or to sce the
land gold.

 The Munsil’s decree is, accordingly, amended ; it being
ordered that tho plaintiff shall recover from Hirdchand ; or
that the land shall be sold, and the plaintifi®s claim bo satis-
fied out of the proceeds, any balance due being made up by
defendunts Keshav and Raghi : costs ou the respondents.”

MeCombie, for the appellant :—The respondent sues o his
mortgage deed ; but his rights under this instrument were
s Lt * .
extinguished by his deed of sale, on which he sued before ;
and were defeated by the appellant producing o deed of sale

for the same property, stamped and registered prior to the
respondent’s deed of sale,

g that the appellant had
lien as mortgagee,

The Judge was in error in hold-
any mnoticc of the respondent’s
which, moreover, was oxtinouished at
the time the appellant purchased. )
Vishvwnatle Nardyan B, andlik, contra :—The
had possession of the property before its sale to the appel-
lant.  This fact has heen found by the lower court, in this
as well as in the former suit hetween the s :
sale as against the appellant Tein
could fall back on hiy mortgag.

espondent

ame parties. The
g iovalid, the respondent
, which was not extinguished
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#; the subsequent sale. The vespondent appears (from __ 1864

~ibit No. 11in 8. A, No, 4274, 7 8. D. A. Dee. 357) to
jave had notice of some incumbrances being on this pro-
perty 5 and the sale, thercfore, was a sale subject to the
respondent’s claim as mortgagece, which ought to be satisfied
iy the sale of the mortgaged property.

Per Curiay (Forpes and Coucn, Jd.):—It appears in this
wmse that Keshav and others first mortgaged the proporty
1 Bhdskar Shende. Being unable to pay him the mortgago
bt with interest, and he having sucd them and obtained
2 decree, they entered into a deed by which they sold the
nottgaged property to him.  After this the land was trans-
farred, on the application of the vendors, to Shende’s name
i the Government revenue books, and the vendors re-
nsined on the land as the tenants of Shende, and paid him
rent ; and when they failed in paying him rent, he sucd {lem,
and obtained o decrec against them.

Mattors remained in this state i1l the 1ith of April 1856,
when the defendants Keshay and others sold the same pro-
party to BabAji Tanfji, the fathoer of thoe special appellant.
The District Judge is perhaps wrong in saying that Babaji

27 and

hought the land « fully warned of its incumbrances ;
that, fn the deed of salc passed to Bibaji Tandjy, it was dis-
tintly stated that thore wero shvakdirs whose claims on the
property had to be paid off, &c.  Bub Shonde having posses-
sion, other notice of his claim was not necossary ; and it
appears that therc are words in the deed (exhibit No. 11,
S.A. No, 4274) that should have sct Bibdjl Tandji on
inuiry.

Shende’s deed of sale (exhibit No. 8, 8. A. No. 4271) is
wvalid as against Babiji’s deed of sale, beeauso it is neither
stamped nor registered. Therefore, Shende’s possession of
the property at the time Babajt's deed was execuied, must
be considiered Lo he under the only legal title wliich he
possessed, thatb is to say, the mortgage, upon which we think
that Lo is cnbitled Lo fall back., The Jud ae’s deeree, there-

fre, 1y affirmed with costs. ]
Deree affirmed,
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