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Spectal Appeal No, 584 of 1863.

Yasmavast Su'pa’n” KuLgarnt ........ oo Appellant,
Gora’t, LiA’pko BHA'NDA'RKAR. ... ... ... ...... Respondent,

Mortyage—Equity of Redemption ~—Surctyship— Assignment-—Parties—
Remand,

A mortgaged to his brother B his twelfth-share in the immoveable estste
of the family. C, at B’s request, becamne surety for A to Government,
A having become a defaulter, G beeame liable to Government in yespeat
of his defaleations, B, with a view to indemnify C, transferred to him
A’s mortygage ; C, at the same time, assigning to B a debt due by D w
A, which had been previously assigned by A to C, Government sl
A’s intevest in the twelfth-share, which was purchased at the sale by Bs
son, L.

In a suit brought by C against B to obtain possession of A’s share :—

Held that the assignment by € to B of D's debt was a sufficent
consideration for the transfer by B to C of A’s mortgage ; that the saleby
Government of A’s share was subject to such pre-existing valid charge;
and that I, to whom the equity of redemption only passed by the purchase
at the Government sale, was a necessary party to the suit, which was
accordingly, remitted to the court below, in order that he might be mades
defendant, and a-new deeree passed upon the merits.

THIS was a special appeal from thoe decision of A. T. Craw-

ford, Acting Senior Assistant Judge of the Konkan
District at Ratnigir}, in Appeal Suit No. 57 of 1860, re-
versing tho decree of the Munsif of Malvan.

Yashavant, in his plaint, alleged that the defendant
Gopal’s brother, A'nandriv Lidko, being appointed toa
situation in the Customs Department, he (Yashavant) stood
surcty for him on Gop:il’s bidding and assarance. A'nandriv
was subsequently convicted of embezzlement ; and, in order
to indemnify Yuashavant for the losses he would have to pay
to Government on A'nandrav’s account, Gopdl mortgaged to
Yashavant, for Rs. 1,000, Anandrivs twelfth-share in the
immoveable estate of the family, alrcady mortgaged to Gopil
by Amandriv for Rs. 1,000. This suit was brought to

compel Gopdl to make over possession of that mortgaged
property to the plaintiff.

The defendant, Gopdl, answered that the document sued
upon was not a mortgage deed; that he had received no
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consideration ; that the plaintiff never paid up what was claim- ___ 1864
YASHAVANT

ed by Government on A'nandrav’s account; that Govern- g o gama’

ment sold the d.isputed property at the plaintifP’s suggestion Goras, 1.
and representation ; and that the suit, therefore, did not lie, Bua'sva‘ukar,

The Munsif decreed in favour of the plaintiff with costs,
(opal appealed : urging that the non-receipt of Rs. 1,000 by
him was established ; that the Munsif had misconstrued tho
doeument {No. 2) sued upon ; that the deed No. 49 would
show that no consideration was received ; and that the plain-
tff himself cansed the property now claimed to be sold.

The point laid down for decision by the Acting Senior
Assistant Judge was, whether the deed No. 2 was binding
against Gopal ; and on this he recorded the following judg-
ment i — .

“The Court entively dissents from the Munsif’s view of
this case and. of the cvidence. Gopal’s brother Amandriv
was a clerk in the Customs Department. The respondent,
Yashavant, was his surcty. A’nandriv embeszled the public
moncy; and Government proceeded to recover from his
sarety, Yashavant, who is related to him and to Gopdl. Go-
pdl, w indemnify his relative for the losses on account of
A'nandrév’s dishonesty, agreed to make up tohim Rs. 1,500,
should ho have to pay so much. Gopél made up and covered
the Rs. 1,500 thus :—He transferred to Yashavant A’nand-
riv's right to a twolfth-share for Rs. 1,000, alveady mort-
gaged to him, Gopdl, for that amount ; he paid Yashavant in
cash on two occasions, in all Rs. 199 ; and he gave a bond
for Rs. 370, payable if Yashavant bad to pay so much as
Re. 1,500 in il Rs. 1,569.

“Now, it is manifest that Gopil only transferred the
mortgaced share to Yashavant to cover Rs. 1,000. He did
not, and could nof, have received Rs. 1,000 in cash from
Yashavant, as Yashavant alleges, Such a supposition is
flatly contradicted by the terms of the deed No. 2, and by
deed No, 49. And how iniquitous is the subsquent conduct
of Yashavant to Gopil, in return for Gopéal’s taking on hiy
shoulders a responsibility, which legally fell on Yashavant
himself ax A'nandrav’s surcty !



196

184 1.

YASHAVAND
S. Kt LRarNT
.
Gora't L.
BHA'NDA'RKAR.

BOMBAY ITIGH COURT REPORTS.

“ He himself, as he admits (No. 51), instigated Governmen
to attach and scll the very twelfth-share transferred to hip,
Government, accordingly, attached and proceeded to sellthy
property. Whercupon Gopal filed a suit against Governmen
to stop the sale. His suit was unsuccessful in original and
appellate courts, on the ground that the property had bew
mortgaged to Yashavant, and so Gopél must sue Yashavan
to cancel the very decd on which this suit is brought. Gopil
did file the suit ; but withdrew, with permission to sue aguin,
In the mean time Government actually sold the property;
but were lenient enough to let Gopal’s son buy it for abont

. 700, And now Yashavant, having himsclf forced a sl
of the property transferred to him, has the assurance to come
into court on the original deed, and claim to be pub in pos-
scssion of this self-same property.

“ The Munsif’s deerce is reversed ; and Yashavant’s clai
thrown out, with costs on him throughout.”

The ease was hicard bofore WesTrorr and Tuooker, JJ.

Vishvandtl Nardyan Mandlik, for the appcllant :—The
lower court, although holding that the respondent, Gopil,
engaged to indemnify the appellant, Yashavant, for his hav-
g become surcty for Gopal’s brother, yet did not cnforee
the transfer of the mortgage made by Gopid to indemaify
the appellant ; the property was sold to Gopdl’s son, subject
to the appellant’s elaiim thercon ; and Gopél, having admitted
that he was uuited in interest with the son, in whose name
the property was purchased, was the proper party to be sued
on the present oceasion,

Shintérdm Nardyan, for the respondent, contended, 15/,
that there was no consideration for the document (No. 2)
sued upon ; and, 2ud, {hat the respondent had no longer in
his possession the disputed property, which was purchased
by Sakhirim Gopal,

Westrore, J.:—The Court is of opinion that the Senio
Assistani, Judge las not drawn ihe neceszary  distinction
between the positions of Yashavant and Sakhiardam Gopdl,

St reged te the twelfth-shure in the family estate,  Gopal
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Lidko was mortgagee of that share to the extent of Rs. 1,000 ; 1864.

the equity of redemption in the share remaining in A'nandriv g josiay,
Ladko. Yashavant became surety for Anandriv to Govern- Gm»K"n L
ment in the Customs Department. A’nandriiv having be- Bua'xoyrxar.
come & defaulter, Yashavant became Hable to Government

in respect of the defalcations of A’nandréy.

The Court refrains from exprossing any opinion as to
whether or not that pre-existing liability of Yashavant could
alonc constitute any valid consideration, such as would
support the transfer of A'nandriv’s mortgage by Gopal, the
morigagee, to Yashavant. («) The transaction rclating to
that transfer is, however, evidenced by two documents: ex-
hibit No. 2, produced by the plaintiff, Yashavant, and exhibit
No. 49, produced by the defondant, Gopal Lidko. Exhibit
No. 49 diseloses a sufficient consideration to support the trans-
fer, namely, the assignment, by Yashavant to Gopal Ladko,
of the debt duc from ome Vithal Ladko Bhindarkar to
Aandrév, and which had been agsigned by A'nandrav to
Yeshavant.  Under these civcmnstances, the Court is clearly
of opinion that the mortgage created by A/nandrdv in
fivour of Gopdl Tadko, was fully transferred by him to, and
hecame vested in, Yashavant.

The sale by Government of A/nandriv’s share would ne-
wssarily be subject to any pre-existing valid mortgage ; and
the purchaser would only acquire the cquity of redemption
iv that share, inasmuch as Government conld scll only such
interest as remained in A’‘nmandrdv. And thig would be so
whether or not Yashavant instigated Government to procecd
to that salc.

Whetlier thig suit be regarded as one in the naturc of a
suit to obtain posscssion of property as mortgagee, or of a
foreclosure suit, the Court is of opinion that Sakhirim Gopal,
oy ifhe be dead, his heir, must be made a party to it; the

(¢} Nore ~If, as stated in the plaint, Yashavant became surety for
Anandriy on Gopal’s bidding and assurauce, he would, according t‘o t}lc
priueiples of the civil luw, have a right as mandatary to call upon ‘(:opah
"o indewmnify him from loss in respeet of the sureteship.  Instit., Lib. 11,
i aave, § 3.—Ep,
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cquity of redemption having passed to Sakharam Gopil by
the purchase at the Government sale, and he not being iy
any respect, so far as the Court can at present pereeive, re.
presented by Gopal Ladko. .

The Court, therefore, comes to the conclusion that the
decree of the Judge in this case (No. 581) must be reversed ;
and the cause remitted to the Court below, in order thy
Sakhdariam Gopdl, or, if he be dead, his heir or legal repre.
sentative, be made a defendant in the suit, and that a nes
decrce be passed upon the merits.

The Court observes that, in the other suit between the
same parties (No. 5835), the deereo in which was affirmed, the
Judge has credited Yashavant with the value of the mortgage
transferred to him by Gopal Lidko.

Appeal allowed,

——————

Speelal Appeal No. 22 of 1864.

Hira’enann Ba'saur. o Appellant,
Buaskar A'pa'suar Suexon ... - Leespondent.

Mortyaye— Possession—Purchase— Registration.

Held that a mortgagee in possession, who also beeame purchaser of the
property for the amount seeured hy the mortgage, under a deed of sale
which was neither stamped nor registercd, could fall back upon his mort-
gage, and recover the amount thereof, in preference to a subsequent pur-
chaser of the same property, whose deed of sale was both stamped and
registered,

THIS was a special appeal from the decision of €. Gonne,

. Acting Judge of the Konkan District, in Appeal Suit
No. 523 of 1862, amending the deerce of the Munsif of
Aliblg, in Original Suit No. 2313 of 1861,

Shende sued Keshav bin Bépdji and Ragh4 bin Mizji to
recover Rs. 673.8.0, due on a mortgage bond passed by
them, dated the 12th of November 1852, and sought to re
cover the amount by the sale of theip share of the mortgaged
p‘l‘npm't_y, or from them personally, should the proceeds of
Ve sele turn ot insuficient,
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