APPELLATE CIVIL JURISDICTION.

Special Appeal No. 420 of 1863.

Byt MABATABSHMI ooivvevnnneevns vennenne. o Appellant,
Axps’ry” KesEAVRA'M NARASIRAM. .. ... ... [lespondent.

Rent—Laadlord and  Tenant—Estoppel— Title—Jurisdiction—Reg.
YVIL of 1827, See, xxx1., CL 3—dct XVI. of 1833, Sec. 1, Cl. 1.

[n & suit to recover rent i.n a revenue court, under Reg. XVII. of 1827,
&e. xxx1L., Cl. 3 :—

Held that the proper questions to determine were, whether the defend-
wr occupied the land as tenant of the plaintiff, during the period alleged,
adif s0, what rent was due ; and that & defendant so sued could not
Ieprive the court of jurisdiction by setting up a title in himself; nor did
the suit by such defence become one “in which the right to posscssion of
iand is claimed ** within the meaning of Sec. 1., CL 1, of Act XVI. of 1838.

THIS was a special appeal from the decision of T. C. Hope,

185

1864.
April 8.

Acting Collector of Ahmeddbid, in Appeal Suit No. 13

o 1862, reversing the decree of the Mamlatdar of Daskroli
in Original Suit No. 6 of 1862.

Shantdram Nérdyap (with him Ddddbhéé Framji) for the
appellant.

Dhirajlal Mathuradés for the respondent.

The facts, as well as the proceedings, in this casc arc suf-
friently stated in the following judgments :—

Foungs, J. :—This was a suit filed by the plaintiff, Bai
Mahdlakshmf, in the court of the Mamlatdar of Daskrohi, to
wcover Re. 55 3 being the balance of rent due to her for the
ears 1860-61 and 1861-G2, for a ficld belonging to her. Tho
defendant, Keshavram, made answer that he was the owner
ofthe field ; that the suit was one which affected the propric-
tary titlo to land ; and that, therefore, it could not be carricd
o1 in the revenue courts.

The MamlatdAr found for the plaintiff, Mahélakshmi; but
4d not allow her the full amount of rent sho claimed. ‘Where
upon she appealed ; and his deeree was reversed by the Collec-
o1, who held that plaintitf, Mahéalakshmi, had not established
Y primd facie right to demand rent; and, therefore, threw
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out the claim, lcaving it to her to establish her title to the
land in the civil courts.

Upon this, the plaintiff, Mahalakshmi, has made a specil
appeal to this court, in which she urges that the Méamlatdir
had decided the land %o be her property, though he hd
awarded her & smaller sur than she had claimed ; and that
the defendant, Keshavrém, not having appealed, the Collec.
tor was in error in rejecting her claim.

Act XVI. of 1838, Sec. 1., Cl. 1, enacts that “all suis
in regard to tenures, and the nature and extent of the in
terest and advantago which in virtue thereof should Le
enjoyed by the parties concerned, and all suits in which the
right to possession of land or of watans of hereditary district
or village officers is claimed, shall be brought in the Couwts
of Adalat and the courts subordinate thereto, and not in the
courts of revenue.”

If the issues in the present suit had been properly settled
by the Mamlatdar, the first issue should, as I consider, have
been to the following effect :—“Is the field in dispute the
property of the plaintiff, Bii Mah#lakshmi; or is it the pro-
perty of the defendant, Xeshavram.”

Had the Mamlatdir raised this issue, as T think he was
bound to do, it would probably have appoared to him that
the suit was one of those alluded to in the words which I
have quoted from Act XVI. of 1838, Sec. 1, CL 1, as hav-
ing regard to tenures, and the nature and cxtent of tho in-
terest and advantage which in virtue thereof should be en-
joyed by the parties concerned ; and that it was, in fact, not
within his jurisdiction. Tho course which the law pointed
out to him as that which should be followed would have
then been that prescribed by Scc. 8 of the said Act; ond
it would have become his duty to submit the case to the
Collector’s court, to which his court ig subordinate ; and if
the Collector wore of opinion that he (the Mémlatdar) had
Jurisdiction in the case, he would have directod the Mamlatdir
to proceed with the casc ; or if the Collector were of opinion
that the Mamlatdar had not Jurisdiction in the case, he would
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under Sec. 2 of the Act, have referred the question of juris. __ 1864,

. .. By’
diction to this court, whose docision wonld have been final. Manan

LARSHMI
The proper procedure was not, howevor, adopted by tho ..~ |
Mimlatdér ; and the case, consequontly, camo in appeal be- %ﬁ;ﬁ;\l‘f;‘:‘i
fore the Collector : the plaintiff, Mahalakshmi, urging in her ’
appeal, among other things, that the Mamlatd4r had decided
the land to be her property.

The Collector seems to have held that the plaintiff, Mah4-
iskshri, could only establish her right to theland in the civil
courts ; but, holding that opinion, he did nottake the course
which was prescribed for him by the law (Sec. 5 of Act XVT.
of 1838) ; and, instead of referring the suit to be tried in
the court to which the jurisdiction properly belonged, he re-
versed the decree of the Mamlatd4r, upon which his ewn
decree was brought before this court on the present special
appeal,

The question now is, how is this special appeal to be
disposed of ?  The answer to that question depends upon
the answer to the previous question, what is the nature of
this suit ¥ Is it a suit for rent, or is it a suit in regard to
tenure, and the nature and extent of interest and advantage
which, in virtue thereof, should be enjoyed by the parties
concerned ?

Lthink that when a plaintiff comes into a rovonue court
with & suit for rent, he comes thore with the implied asser-
tion that his proprietary title is not disputed, and that under
that admitted title he is justified in claiming rent. If his
tile is not admitted, much more if it is distinctly denied,
b cannot suo fot rent in a revenue court, until he have
established his title in a eivil court ; and in this case, as it
was argued before us in appeal, the plaintiff, Mahélakshmi,
does, in fact, try to establish (though, as I think, before
the wrong court) that the defendant, Keshavrim, has
admitted her title. Her statement is that the defendant,
Keshavrsim, in a deposition taken by the Collector on the
3lst of March 1863, the day on which the appeal was first
brought before him, admitted that Ambaram, the person in,
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whose name the ficld stands in the revenue books, mor.
gaged the field to her (plaintifi’s) husband, Bidldkirdm ; ang
that onc Devji became the tenant of Balakirdr, and that
the defendant, Keshavram, derives his title to hold the feld
from Balikirdm. The Collector, however, with this deposi.
tion before him, held that Mahdlakshmi had not established
a primd facie right to demand rent, and this decision, given
in & matter involving scveral questions of fact, would be
conclusive upon us, if it could be admitted that the Collector

was empowered to touch the question of title, which I
cannot admit.

I hold, therefore, that this suit, though nominally a suit
for rent, is really a suit to establish a.proprictary titlein

land ; and that it should have been brought and decided in
a Court of Adilat.

Sec. 5 of Act XVI. of 1838 enacts that when any comt
trying an appeal finds that the action was originally
brought and decided in a revenue court, when it ought to
have been brought and decided in 8 Court of Adailat, ora
court subordinate thereto, the court trying the appeal shall,
instead of quashing the whole proceeding, snnul only the
decreo ; and refer the suit to be tried in the eourt to which
the jurisdiction properly belongs.

I would, therefore, annul the deerce of the Collector and
the Mamlatddr under this section, and refer the suit to be

tried in tho court of the District Judge of Ahmed4bad, or 8
court subordinate thoreto.

There are precedents for this course in the deeisions in
Special Appeal No. 111 of 1862, decided on the 20th of
Janunary 1863, and Ne. 110 of 1862, decided on the 11th of
June 1863. These decisions were, 1 belicve, given in ac-
cordance with the opinions of a majority of the Judges then
sitting at the Appellate Side of this court, including the
Chief Justice ; and I do not think there is ground for re-
opening the question.  As, however, Mr. Justice Erskiue

does not agree with me, the point must be referred to o
third Judge.
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BrskNE, J. -~~In this case the plaintiff sued to recover __ 1864,

rent; and it is admitted that she was right in suing origin-
dlly in the revenuo courts. Subsequently, however, it ap-
peared that the defendant disputed the plaintiff’s title ; and
the question is, what course should the officer presiding in a
yevenue court adopt in such circumstances ?

Tt appears to me that (1) he may allow the plaintiff to
withdraw his sait, without prcjudice to his right of action;
or {2) he may make such rcasonable postponcment as will
give the plaintiff an opportunity of obtaining a declaration
of title from a court competent to give it

It has apparently been held that if a revenue court takes
upon itself to pronounce on a question of title thus raised,
the appellate court should reverse the deeree, and transfer
the suit to the Court of AdAlat. Tt is with reluctance that
[ feel myself constrained to rc-open this question. Bub as
itis & question of jurisdiction, as well as of procedure, af-
fecting am entive class of cases, as the reasons of the former
decisions were not, apparently, recorded, and as it seems to
me that the regulation and interpretations (sco that of the
17th of July 1844) doprive the Courts of Adalat of the power
of adjudieating on such a claim (they cannot award what
was not asked in the plaint, and they cannot award what
alone was asked therein) ; it may be well that the question
should once more be formally raised and decided.

The two Judges having differcd, the case was referred to
Covem, Newrox, and Tuckeg, JJ., whose decision was this
day delivered by

Coucg, J. :—The plaintiff sued the defendant in the court
of the Mamlatdar of Daskrohi for Rs. 55, being the balance
of rent, for the years 1860-61 and 1861-62, of a field in the
village of Ghorasar.

The defendant appoared in person, and pleaded that he
was the ownor of the ficld ; and that the suit, being ome of
right to land, not to rent, could mnot be carricd on in the
revenue court ; and that he had never passed any agreement
to the plaintiff, and had never paid rent.
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1864 By Reg. XVIIL of 1827, Sec. Xxx1, Cl. 8, ¢ the Collectoris
M[:,;: vested with the civil cognisance, in the first instance, of all

Lassus’’  disputes regarding rent.” (@) The present suit was for rent;
Avouxey’ and the plaintiff, in order to recover, was obliged to show
}35' ‘T::’:;‘: that the defendant was her tenant, and had made a contract,
either expressly or by implication, with ker to pay for the
occupation of the land. The defendant was not ab liberty

to set up a title in himself, and thereby deprive the Col-

lecter’s court of jurisdiction. A tenant is estopped from
disputing the title of his landlord, during the tenancy ; and

the real question in the suit was, whether the defendant was

the plaintiff’s tenant, and had made such a contract, either

express or implied, If the plaintiff failed to prove this, she

was not entitled to recover rent from him ; and if she could

prove it, it wonld be unjust to treat the snit as one to try

the right to the land, and thereby deprive her of the benefit

of the cstoppel which the defendant would then be under,

We, therefore, feel compelled to differ from the opinionof
Mr. Justice Forbes, that if the issuc had been properly set.
tled by the Mamlatdar, the first issue shonld have been, whe-
ther the ficld in dispute was the property of the plaintiff or
of the defendant. To record such an i#sue would have
been, upon the mere allegation of the defendant, without
any proof, entircly to alter the position of the plaintiff, and
to oblige her to prove a title to the land, when it might be
that the defendant had actually received possession of it from
her, and had agreed to pay her rent for it.

The proper questions, in our opinion, were : whether the
defendant had occupied the land as tenant to the plaintiff
during the years in question ; and what rent remained due.
And these questions were in effect tried by the Mamlatdir,
who found that the defendant had become tenant to the plain-

() By Reg. V1. of 1830, Collectors, and Sub-Collectors (vested with the
same functions and jurisdietion by Sec. 11, Cl. 5, of Reg. V. of the same
Year) were authorised to refer such suits, when the claim did not exceed
Rs. 500, to the Kamavisdérs of their districts, from whose decision they

were to Lear appeals, subject to a special appeal to the Sadr Adglat, And
See uote at page 192, post,—Ep, .
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tif,by an agreement made in 1858 ; and made a decree in the
plantiff’s favour, for tho rent for the two years as claimed,
ab the rate mentioned in the agreement, viz,, Rs, 15, deduct-
ing Bs. 19, held to have been paid by the defendant.

In making this decree the Mamlatdar did not exceed his
jutisdiction, or decide any question of title to the land, in-
dependently of the tenancy alleged to exist between the
parties, which it was competent for him to inquiro into.

The plaintiff appealed, on the ground that a subscquent
verbal agreement, making an alteration in the terms of the
tenancy, was established by the evidence, and that the
decree should have awarded rent at a higher rate; and
the Collector, on appeal, held that neither agrecement was
proved, and that the plaintiff had no right to demand rent.

We are of opinion that this suit was a dispute regarding
rent, within See. xxx1., Cl. 8, Reg. XVII, of 1827 ; and that
it has been decided by the revenue court upon & question,

. which that court was competent to try, viz., whether the
defendant had ever agreed to pay rent ; and that this was
wta smit “in regard to tenure,” or “in which the right
1o possession of land” was claimed, within the meaning of
Sec. 1., CL 1, of Aet XVI. of 1838 ; and that it docs not come
within Sec. 5 of that Act, as an action * originally brought
and decided in a Revenue Court, when it ought to have been
brought and decided in a Court of Addlat, or a court subor-
dinate thereto,”

We, therefore, answer both the questions referred in the
negative, We think the decree of the Coilector should be
confirmed. The plaintiff may, netwithstanding this deeree,
bring a suit in the proper court to establish her right to the
lind; and, if she succeeds in doing so, will be entitled to
recover the mesne profits, for the period for which rent has
been claimed in this suit, if the defendant has been in
the occupation of the land.

Decree confivmed.
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