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chaser must suc for the penalty under the agreement, and

I . ’ .- re
LABANKLA o nnot obtain a specific performance of the contract.

T
ABAYL B
KrLrarst’

JInn. 6.

A deeree iu accordance with the opinion of Mr. Justice
Tucker would be, in our opinion, to make for the parties,
and to force upon them, a different contract from that which
they entered into. Neither party appears to have desired
or intended that there should be a sale of half only of the
field ; and neither now by his plaint makes any such claim,

Per Coriax (Tucker, J., dissenticnte) :—The Court order
that the special appellant be allowed a further period of three
months from this day, within which to pay to the respondent
the remaining moiety of the purchasc-money, with interest
at nine per cent. per annum, on payment of which within the
said period, the special appellant is to be put into possession
of tho remaining moiety of the cstate, and the decrees of hoth
the lower courts in Special Appeals 59 and 509 are to be re-
versed ; but in the event of his failing to make such payment
within the said period, the decrees of the Assistant Judge
in Special Appeals 59 and 509 are to be confirmed : costs to
be in proportion in either case.

—— et Bee s —
Special Appeal No. 511 of 1863.

Ty Ramaxar oL, Appellant.
GaxeaRA™ TUtia®AM. e Lespondent.

Ownership—Easement— Relief sought.

In a suit brought 1o establish a right of ownership over certain land :—
Held that it was not comprtent to the Court to enter into and decide
upon the plaintiff’s rizht to an easement over the same.

A question not raised by the plaint ought not to be decided by the Court.

HIS was a special appeal from the decision of C. Gonne,
Acting Judge of the Konkan District.

Gangérim brought the original suit on.the 4th of July
1862, in the Court of the Principal Sedr Amin of Thaéna, to

establish his ownership over a strip of ground adjm:ning hus
house on the north side.
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The defendant, Lalji, answered that the ground wasa ___ 186t

portion of the premises of his house, and belonged to himn
by purchase from a former owner,

The Principal Sadr Amin found, that in the deed of sale,
by which the defendant had become possessed of the house
a vard was entered as sold along with it; that there was no
eridence T support of the plaintiff”s claim ; that the witnesses
wid the ground  in dispute was Government property ; and
that, if the Government had a right to the land, it was for
it to wuc to oust the defondant. He, therefore, deereed against
the plaintiff. '

In appeal, the Acting Judge found that the precise object
of the suit was not cloarly stated in the plaint; but that it
seeed to him to be either to establish a right of ownership
over the disputed ground, or, failing that, a right to use that
gound, as public property. With regard to the right of
ownership, the Judge agreed with the Principal Sadr Amin
in finding that the plaintifi’s case was entirely unsupported
by proof.  With regard to the right fe uso the ground, he
shserved that in tho investigation of a criminal charge against
the defendant’s prodecessor in 1841, the Magistrate had
lecided that the plamtiff had a right of way across tho
gromd 5 and he {(the Judge) considered that decision was in
puint of fact “a settlement of the question now in dispute.”

He, therefore, on the 15th of July 1863, amended the
decree of the Principal Sadr Amin: and deeided that the
paintiff had “ a right to usc the ground, as bomg public,
though e had no right of ownership either on the ground, or
the well, whieh, on the evidence, [belonged] to the defend-

ant; cach party bearing his own costs.”’
The case was heard before Ersking and Toeker, Jd.

Tishvandth Nirdyin Mendlids (with him  Midhavrde K.
Kidrlar), for the appellant :—The lower court, in deciding
thit the plaintiff had a vight to usc the ground as bemng
public, travelled out ot the plaint, and pronounced a judg-
nent on what was not in demand ; and its decree was, there-
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fore, null and void in itself in respect of the matter contained
in ig. )
Déaddabhdi Framji for the respondent.

Per Curian :~~The Court find that as the special respond.
ent sued to establish his ownership, and not for any limited
right of use; and as the District Judge found that the
special respondent’s claim to ownorship was entirely unsup-
ported by proof, he should have decreed against the specil
respondent, without entering on any question as to the special
respondent’s right, if any, to an easement over the said
ground, or any part of it: since no such question is raised
by the plaint, or ought to have been decided in this suit.

The Court, therefore, reverse the decision of the District
Judge, and affirm that of the Principal Sadr Amin: all costs
on the speeial respondent.

Appeal allowed,

Nore.—*In suits under the Civil Procedure Code, the Court is
certainly bound to take into consideration all the rights of the parties to
the suit, whether legal or equitable, and by its decree to give effect to those
rights as far as possible ; but we think that the Court should confine itself
to granting such relief as is prayed by the plaint:” Per Scotland, C.J.

and Bittleston, 3., in Virasvdmi Grémani Ayyasvimi Grémani,1 Ml
. C. Rep. 477.—Eb.

T A Lt

Special Appeal No. 633 of 1863.

Ra’Mpa’s SA’Kmarna’s ... voveeenenneen o Appellant.
Gaxea’paAR R, Doxcrr ... vverveersoonsn. Respondent

Remand—Point for Decision—Positive Finding.

- The Distriet Judge not having come to any positive finding on the point
h‘)r decision laid down by himself in an appeal ; the High Court reversed
his decree, and remanded the snit for a re-trial on the merits.

TIIIS was u special appeal from the decigion of C. Gonne,

0 Actiug Judge of the Konkan, in Appeal Suit No. 31t
of 1862,
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