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Special Appeals Nos, 509 and 59 of 1863. ‘

Ba'La’ valad SaNgiA” ...l Appellant,
Gasa’st’ Barant Kunkarst'...... Eespondent.

Sale of Land in the Mofussil—Specific Performance.

In suits arising out of default on both sides to complete a contract for
the purchase and sale of land in the Mofussil, the Court should proeeed as
a Court of Equity, and should look to the acts and conduct of the parties
subsequent to the making of the contract, as well as to the language of
the contract itself ; and where the contract has been partially performed,
and the purchaser putinto possession of a portion of the land, and alloned
by the vendor so to continue long after the period fixed for completion of
the contract has elapsed, further time should be given by the Counrt forthe
performance of the contract in specie (Tucker, J., dissentiente),

The court should not, by its deeree, make for the parties a different
contract from that which they themselves had entered into.

HESE were special appeals from decisions of the Assist-

ant Judge of the Ahmednagar District, in Appeal Suits

Nos. 134 of 1862 and 169 of 1863, against decrecs passed by

the Munsif of Pimpalgiay Basvant, in Original Suits Nos. 7072
&nd 6693 of 1861.

McCombic and Ganesh II. Pavardhan for the appellants,
Dhirajlal Mathuradds for the respondents.

The facts sufficiently appear in the judgments.

Ersging, J.:—On the 5th of May 1858, the special appel-
lant, Bala, contracted (sce exhibit No, 3, Special Appeal No.
59) to purchase from the special respondent, Gabaji, certain
lands &e. for Rs. 200.  He paid a moiety of the purchase-
money in cash at once ; gave a bond (exhibit No. 8, Special
Appeal No. 509) for the other moiety ; and at once obtained
possession of one half of the estate; the other half being
then, it is said by the special appellant himself {see plaint
in Speeial Appeal No. 59), under crop.

By the bond just referred to, passed on the same 5th of
May 1858, the purchaser (special appellant) bound himselfto
pay the remaining moicty of the purchagc-moncy by the end



APPELLATE CIVIL JURISDICTION. 169

of the year, on. the 5th of N ovember following. He was then 1864,
BaLa’ SANKIA
v

w0 toke the whole estate, which was to be entered in his own i
Jame in the Collector’s books. Should he, however, fail 1o K%ﬁ:’&?
wgke payment, as above specified, tho deed of sale {exhibit o
Xo. 3, Special Appeal No. 59) was to become null and void ;
e money already paid was to be forfeited ; the land already
dhtained was to be restored ; and rent for the whole, up to
ihe date of restoration, was to be paid, exclusive of assess-

zent, ab the rate of Rs. 51 per annum.

On the same Bth of May 1858, also, the vendor, special
respondent, agreed (exhibit No. 15, Special Appeal No. 509)
o present in “eight or fifteen days” to the Mamlatdir a
rizndmd (or release) for the lands, and to cause their transfer
to the special appellant’s name in the Collector’s books.
Should he fail to perform this agreement, he was to repay
the moiety of purchase-moncy, together with a like sum as a
penalty.

The purchaser has since repudiated the bond (exhibit No.
3, Special Appeal No. 509), and pleaded a tender of pay-
ment of the remaining moicty of the purchase-money ; but
the Assistant Judge bas found the bond proved, and the
tender of payment not proved.

In three or four wecks after the contract of sale, the
vendor secms (exhibit No. 32, Spocial Appeal No. 59) to have
presented a Tizindma to the Mamlatddr, the special appel-
laut presenting a kabuldyat, or undertaking for the asscss-
ment of the land. But the transfer of the land to the name
of the special appellant did not take placo; owing, it i$ now
wid, to the non-payment by him of the remainder of the
purchase-money. At all cvents, one half of the estate re-
meined in possession of the special rcspondent, and one half
in possession of the special appellant, for two or three years.

Atlast, on the 80th of Decomber 1861, the special respond-
ent suod o tecover the moiety of the lands, which bad re-
mained in the possession of the special appellant, together
with rent for four years, at Bs. 51 per annum {Rs. ‘20-4), on
the ground, that, by failing to pay¥ the remaining moiety of

n,—22
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1864. _ the purchase-money, the special appellant had become listh
BA’“E.“”A’ to this extent, under the bond (exbibit No. 8, Specil
RKovasny, Appeal No. 509). The Munsif awarded for the specil

* respondent to the full extent. The Assistant Judge, in
appeal, amended the Munsif’s decree; swarding rent fx
somewhat less than four years, at the rate of Rs. 25.8 only,
i.e., for the moiety of the estate' which had been in the
special appellant’s possession. Against this decree is Specil

Appeal No. 509. . .

Again, on the 81st of January 1862, just @ month after
the laying of the special respondent’s suit, the special appel-
lant, on his part, sued to obtain the moiety of the land, which
had remained in the special respondent’s possession, Itis
not stated in the plaint that the special appellant sued be-
cause the special respondent had failed to perform ki
agreement (exhibit No. 15, Special Appeal No. 509), by which
he had engaged that the field should be entered in the special
appellant’s name ; nor did the special appellant claim to -
cover the penalty, stipulated in the event of a breach of that
agreement. The special appellant’s claim was thrown out
by the Munsif, whose decision was confirmed by the Assisi- |
ant Judge, with reservation of the special appellant’s right
to sue on the agreement for any penalty claimable under it.

Against this decree is Special Appeal No. 59.

These two special appeals are now before the Court.

I would support generally the conclusion at which the
courts below have arrived ; and would merely amend the
decree of the Assistant Judge in Special Appeal No. 509, to
the extent of allowing ¢he special appellant a further period of
(say) three months, within which to pay to the special re-
?pondent the remaining molety of the purchase-money, with
interest at nine per cent. : the decree of the Assistaut Judge
to be enforced if the special eppellant fail to make suck
furthex: payment within the period now allowed ; but the pay-
men.t, if duly made, to. establish his right to be put in pos-
session of the other moiety of the estate.
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To this extent, perhaps, the special appellant may be 1864,

cquitably entitled to consideration, on the ground of a mutual BalaBargm

Us
Gaenuz B.

mderstanding between the parties as to a postponement
Kurxsnwr'.

Jf the completion of payment and delivery, respectively.

But it does not appear to me that the special appellant 18
na position to show, that, before the date on which, under
the bord, Tre was to lose his interest in the estate on failure
1 complete his payment, the special respondent had alrcady .
made o breach of contract : cither in respeet to making over
the other half of the estato, which, on the special appellant’s
odmission in his plaint (Special Appeal No. 59), was to
renain in the special respondent’s possession until the crops
fhen standing should be reaped ; or in respect to the transfer
of names in the Collector’s books, towards which the special
respondent had promptly done all that, up to that date, could
bedone mnder the Survey rules. Indecd, the plea that, on
the date on which the special respondent made defauls under
the bond, the special respondent had already made such a
breach of contract as barred his right of action on the bond,
doss not seom comsistent with the defence put forward by
the special appellant in one suib (Special Appeal No. 509),
orwith his plaint in the other (Special Appeal No. 59).  In
kis defence, after repudiating the bond altogether (it is formd
to be proved), the special appellant alleges a tender of pay-
ment (found not to be proved) only three days after the date
of the agreement ; thus demonstrating that, in his judgment,
the actnal making over of the rost of the land, and the
actua) transfer of names in the register, were not to be con-
ditions précedent to the payment of the rest of the purchase-
money.  Tn his plaint, again, he does not seek to impose on
the special respondent any liability for the penalty stipulated
in the agreement for a breach of the engagement relative to

a transfer of names.

The contract in this case does not seem to have been un-
favourable to the special appellant. If he had completed his
payment in duo time, he might not only have claimed full pos-
session of the estate ; but might alsc, had the special respond-
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ent then failed to act up to his agreement, have recovered
the full amount of the purchase.money, as penalty. ey
as it is, the special appellant has remained in the position of
o purchaser who has paid half of the purchase-money and
enjoycd half the estate, without being charged, hithero,
either with rent or taxes for any part of it.

Tucxer, J. :—These are appeals from decisions by the
Assistant Judge of Ahmednagar, in cross suits arising out of
mutual breaches of covenant in the execution of a contract
of sale.

By decds executed on the 5th of May 1858, a vendor,
Gabayi, contracted to sell to a vendee, Bdl4, a field, No. 31, for
Rs. 200; and he agreed, on the recoipt of half the purchase-
money, and the cxecution of a bond for the remainder,
payablo at the expiration of five months, to deliver posses-
sion of the entire field, and to cause it to be transferred to
the vendee’s name in the Collector’s books, within a weekor
a fortmight ; and bound himself, if he failed to do this, to re-
turn the sum of one hundred rupees already paid, and pay
an equal sum as a penalty.

The vendec, Bald, on the other hand, &in the bond which
he passed for the balance of the purchase-money engaged
to pay this sum at the stipulated date, or, in default, o
forfeit what he had already paid, and to return the field,—
paying rent for it at the rate of Rs. 51 yearly, for the period
during which it might have been in his occupation. It i
admitted that the vendor delivered only a moiety of the
field, and that, though he made an application to the reverne
authorities for a mutation of names, his request was not com-
phed with. It is not shown wh this application was ineffec-
tual ; but, as it was made after the 'date fixed by the Survey
rules for the receipt of such applications, this fact will ac-
count for its not being acted upon. It does not appear to have
heen renewed during the following season, whenalone it conld
have been attended to. Tt is also admitted that the balance
of purchase-money has not been paid by the vendee. He
(the vendee) denied before the lower court the execution of
the bond, which: purports to bear his signature, and pleaded
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fhat he had-tendered payment of the sum due by him; but
poth these issues have been found against him.

Such being the position of affairs between the parties, the
wendor’s demand for the restoration of  the moicty of the
field, which had been made over to the vendee, and for the
recovery of rent for the said moiety during the tiwe it has
been in the vendee’s occupation, has been decreed by the
Assistant Judge ; and the vendee’s claim forthe delivery of
the other half of the field has been rejected ; the vendee
being left to enforce, by a separate action, the payment of any
penalty to which he may be entitled, in consequence of the
vendor’s fallure to transfer the field to the vendec’s name.

Ido not consider the settlement of the matter eqnitable.
Neither party has strictly adhered to his engagement ; but
the fivst and principal default was undoubtedly made by the
vendor; and he is not entitled to demand specific perform-
ance by the vendee of the portion of this contract, which
vas binding upon the purchaser, unless he can show that
there has been no liches on his own part. As the vendor
wis hound to deliver the whole fleld, and to cause it
to be entered in the purchaser’s name, before the second
instalment of the purchase-money became duo; and as he
bas not; performed either of these acts, I am of opinion
that he is not in & position to claim cither the restoration
of the portion of the field which has been delivered, or
the payment of the balance of the purchase-money. A. court
of equity will not assist a party toa contract to obtain an
enforcement of the provisions which may be in his favour,
if he cannot show that the precedent conditions, binding on
himself, have been duly fulfilled ; and in the present case 1
bold that the vendor is not entitled to any relief. On the
other hand, the vendee, as he mneglected to tender the re-
mainder of the purchase-molney, or to take any steps to effect
the completion of the contract, at the time the first breach of
engagement; was made, may be held to have tacitly acquiesced
in thig departure from the strict letter of the agreement ;
and it is, therefore, not competent to him now to insist upon
the fulfilment of the contract in its integrity. -
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I would, therefore, affirm the Agsistant Judge’s decree iy

BULUSANRIA e s o
R BANRIY . 59 ; and reverse it in No. 509 : the plaintiff in either

v,
Gusa'yr B.
Kvrgagxr.

case to bear all costs in all courts.  This will leave each party
in the position which each held when the cross actions com.
menced ; the vendee retaining half the field, in consideration
for the payment of half the purchasc-money agreed upon.

The two Judges having differed, the case was referredby
them to Ferses and Coven, JJ., as follows 1

The point of law on which, in this casc, there is a differ-
eunce of opinion (sce Aet XXIIIL. of 1861, Sec. 23) is the
following :—Do the facts, established as having oceurred
before the 5th of November 1838 (on which date the pur.
chaser, if the remaining moiety of the purchase-money then
remainced unpaid, was to lose his right to the property),
constitute on the part of the vendor (special respondent) such
breach of contract (cither by failure to deliver the romaining
moicty of the land, or to tuke steps for the transfer of names
in the Colleetor’s books) as deprived the said vendor of his
right to procced against the purchaser (special appellant) on
the bond, exhibit No. 3.

Forpesand Coven, JJ.:—The exhibit No. 8, Special Appeal
No. 59, the bond passed on the same day (5th of May 1853),
exhibit No. 3, Special Appeal No. 509, and the exhibit No.
23, Special Appeal No, 59, formed, we think, one contract,
between Gabaji and Bild, for the sale and purchase of the
land. The meaning of the latter instrument with regard to
the time fixed for the transfer is not clear, whether it was to
be within cight or fifteen days from the date, or within eight
or fiftcen days from the time fixed for the payment of the
remainder of the purchase-money; but the words in the
bond “ These rupees (Leing the Rs. 100 balance) T shall Pey
youat the cnd of Ashvin of the current year, and get the
number of the ficld, which stands in your name, enterad in

mine,” seem to show that the latter was the intention of the
parties.

Both partics made default : the purchaser did not pay the
remainder of the purchase.money, at the time appointed ; and
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the seller did not transfer the land. The seller (special re-
spondent) bas sued to recover back the moicty of tho lands,
of which the purchaser took possession, with rent for the
shole of the four years that have clapsed at Rs. 51 per an-
i ; and the purchaser (special appellant) has sued to ob-
uin the other moiety of the lands, which had remained in
e seller’s possession.

Weconcur with Mr. Justice Hrskine as to the decrce which
diould be made. Inapplying the rules as to the performance
 conditions precedent, upon which the judgment of Mr.
Justice Tucker appears to be founded, the Court must act as
acourt of equity. At law the time fixed is deemecd of the
ssence of the contract, although o party may, cven at law,
waive the forfeiture and enlarge the time; but cquity willin
wertain cases carry the agreement into effect, notwithstanding
that the time appointed has elapsed ; and although there has
been no waiver, and although tho treaty may have lain
dormant for some time, yet, if the contract is not abandoned,
performance will be decreed dn specic ; Sugden’s Vendors
ad Purchasers, Chap. b, See. 8, CL. 8,

In this case the purchaser (special appellant), on the fail-
wre of the seller to transfer the land, instead of treating the
watract as broken, and claiming the repayment of the half
o the parchase-money, which he had paid, and the penalty,
ad relinquishing the moiety of the land, of which he had re-
wived possession, remained in possession of it.  His con-
duct in this respect, we think, amounted to a waiver of the
time: and if the scller is now willing to transfer the land,
the pmchaser is bound to take it and pay the remainder of
the purchase-money. And the case is stronger against him,
2 by his plaint in the suit Special Appeal No. 59, he treats
the contract as subsisting, and claims to have it performed, by
taring possession given to him of the remaining half of the
kxd. He s entitled to this, on paying the balance of the
purchase-money ; and if the seller is unable or unwilling to
transfer the land, he ought only to be allowed to recover back
the moiety with rent, as awarded by the Assistant Judge, who
“Ppears to us to be mistaken only in thinking that the pur-
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chaser must suc for the penalty under the agreement, and

I . ’ .- re
LABANKLA o nnot obtain a specific performance of the contract.

T
ABAYL B
KrLrarst’

JInn. 6.

A deeree iu accordance with the opinion of Mr. Justice
Tucker would be, in our opinion, to make for the parties,
and to force upon them, a different contract from that which
they entered into. Neither party appears to have desired
or intended that there should be a sale of half only of the
field ; and neither now by his plaint makes any such claim,

Per Coriax (Tucker, J., dissenticnte) :—The Court order
that the special appellant be allowed a further period of three
months from this day, within which to pay to the respondent
the remaining moiety of the purchasc-money, with interest
at nine per cent. per annum, on payment of which within the
said period, the special appellant is to be put into possession
of tho remaining moiety of the cstate, and the decrees of hoth
the lower courts in Special Appeals 59 and 509 are to be re-
versed ; but in the event of his failing to make such payment
within the said period, the decrees of the Assistant Judge
in Special Appeals 59 and 509 are to be confirmed : costs to
be in proportion in either case.

—— et Bee s —
Special Appeal No. 511 of 1863.

Ty Ramaxar oL, Appellant.
GaxeaRA™ TUtia®AM. e Lespondent.

Ownership—Easement— Relief sought.

In a suit brought 1o establish a right of ownership over certain land :—
Held that it was not comprtent to the Court to enter into and decide
upon the plaintiff’s rizht to an easement over the same.

A question not raised by the plaint ought not to be decided by the Court.

HIS was a special appeal from the decision of C. Gonne,
Acting Judge of the Konkan District.

Gangérim brought the original suit on.the 4th of July
1862, in the Court of the Principal Sedr Amin of Thaéna, to

establish his ownership over a strip of ground adjm:ning hus
house on the north side.
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