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Regulm' Appeal No. 1 of 1865.

Henry Gaumsrg, Official Assignee, and Assignee of
James Hunt and Gustave Monnet, and Hunt,

Monnet, and Co., and Hunt and Co....... Appellant
and Plaintiff.
Buowa'cr'r gury’ Ma'scrr, Gosav: ... Respondent

and Defendant.

Reqular Appeal No. 2 of 1865.

SAME PLAINTIFE 0y vvv s eenseevneeeraeneeneennns ... Appellant,
Ma'NeRyI PEsTANIL, Messman.................. [IZespondent

and Defendant,

Regular Appeal No. 3 of 1865,
SAME PLAINTIFF .. .iiiiiiiianriiinieniinrennen Appellant.
Ayi’ruppivy Gura’s Husew, Bohré ......... Respondent

and, Defendant.

Legqular Appeal No. 4 of 1865.

SAME PLAINTIFF  .o0vviniiiiiiiniinieinnnnnsen. o Appellant,
A’rpur, Husey Isusi, Boln" .................. Respondent
and Defendant.

Regular Appeal No. 5 of 1865.

SaMe Pramnvier ... . Appellant.
Na'sxcranp Murenaxo, by hlS Managm Vakhat-
chand Phulchand ....., TRespondent und Defendant,

Reyulur Appeal No. 6 of 1865,
SAME PLAINTIFF ..., . L Appellant.

SrivEA'L, Buacva'y PATA KAR, \Ianagm of
the firm of Khushaldas Dimodar. voveec foespondent

and Defendan!,
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Kegular Appeal No. 7 of 1865. 1866.
. © GAMBLE
SaME PraINTIer ..... cerererenannnneeeen e Appellant, v
' ; ' ’ Broua‘ar's
Vizia’ Ramcamya’ sva’mi” MuDELIA'R. ........ Respondent e ol
and Defendant.

Regular Appeal No. 8 of 1865.

SAME PTAINTIFF ...ooiceiiiiiiiciiniinvnnvnn o Appellant.
MurAMMAD SIDDI'K .........JRespondent and Defendant.

Regular Appeal No. 9 of 1865.

SAME PLAINTIFF .ooooviieervenieeveevensennn. . Appellant, '
Dosa’BHA'T JIVANIE .........[eespondent and Defendant.

Attachment before Judgment—Execution Creditor—OQfficial Assignee —
Priority— Ezecution—Seizure—Vesting Order, Signing of —Practice—
11 & 12 Vict., c. 21—dct VIII, of 1859, Secs. 81, 82, 83, 84, 89,233, 240,
and 270.

Where moveable property, of defendants in certain suits in a Civil
Court in the Mofussil, had been attached, before judgment, under Sees.
83 and 84 of Act VIII. of 1859; and so continued, until decrees
and orders for exqcution had been made in those suits; and warrants for
such execution had been lodged with the Nézar of the court :—

Held that those warrants, at the latest, on their delivery to the Nazar,
bouad the property, without re-seizure by him ; and that, accordingly, the
execution creditors were entitled to preference, as regarded the attached
goads, over the Official Assignee, in whom the estate of the defendants
had become vested by orders of the Insolvent Debtors’ Court at Bombay,
made before sale by the Nazar of the attached property, but subsequenily
to the delivery to him of the warrants for execution.

Held, however, also, that mere attachment, before judgment, does not
%0 bind the property sttached, as to give, to the attaching creditor, priority
over the Official Assignee, in whom the estates of the defendants had been
vested, by orders of the Insolvent Debtors’ Court, made subsequently to
such attachment, but before decree and warrant for execution.

Doe d. O’Hanlon v. Paleologus (Mort. Rep. 323) observed upon.

Held, as to an objection taken that the vesting orders, relied upon by
the Official Assignee, were signed by himself, and not by the Clerk of the
Insolvent Clourt (as directed by Rule 5), that, in the face of an established
practice of the office that the Clerk and the Official Assignee should, in
the absence of cither, and in the transaction of official business, sign one
for the other, and no attempt having been made to set aside the vesting
orders for irregularity, the District Court, as well as the High Court in
appeal, was bound to regard such orders as in full force and effect. The
High Court, however, considered the practice, so far as it permitted the
Official Assignee to sign vesting orders, objectionable, and requiring alter-
ation.
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THESE were regular appeals from judgments passed by
C. Walter, Judge of Puna.
No. 1 was argued on the 28th of June 1865, before Couer
and WarpEN, JJ., by Anstey and Cooper for the appellant; and
by Reid and Shdntdrdm Ndrdyan for the respondent.

Nos. 2, 3,4, 5, 7,8, and 9 were argued, on the 27th of
September 1865, before WesTROPE, TuckER, and WaRrDEN, 2.,
by Howard, Cooper, and Kelly for the Official Assignee; and
by O’Leary and Shdntdrdm Nériyan for the respective
respondents.

No. 6 was argued on the 23rd of November 1865,
before Westrorp, TuckEr, and WarpEn, JJ., by Kelly for
the appellant ; and by Gapesh Hari Patvardhan for the
respondent. ’

In the course of the argnments the following authorities
were cited : Savé Ramji v. Jadonfi Natht (a) ; Doe d. O’ Han-
lon v. Palcologus (b) ; Rustomji Cowasji v. Dodsworth (c);
Nemychwrn Mullick v. Mackintosh (d) ; Holmes v. Tutton (¢);
Tilbury v. Brown (f) ; Giles v. Grover (g) ; Holder v, Fenwick
(hy; Horsley v. Cotton (2) ; Phillips v. Jones () ; Woodland
v. Fuller (k) ; Huitonv. Cooper (1) ; Woodbridge v. Swan (m);
Johnson v. Evans (n); Morgan v. Magins (o) ; Murray v
Arnold (p) ; Lucas v. Nockolds (¢) ; 4 Comyn’s Dig., Execu-
tion 135 ; 2 Stephen’s Comm., 4th ed., 167 ; Stat. 11 & 12
Vict., c. 21, s. 40 ; Bom. Insolv. Ct. Rules ; Civil Proe. Code,
passim ; Stat. 9 Geo. IV.,c. 73: Stat. 12 & 13 Vict., e. 106,
s. 184; Reg. IX. of 1827, Sec. vin,, Cl. 1, and Sec. x1. ; Case
No. 3645, 2 Morris’s S. D. A, Rep. 153; Case No. 3831,
4 8. D. A, Dec. 131.

The facts are stated in the judgment of the Court,
delivered this day by—

Wesrrorr, J. :—The first of the nine suits, which have
Just been called on for judgment, wes brought in the Civil

{a) M. §.; Last Case. (&) Mort. Cale. Rep. 323. (o) Ibid. 322
(d) Ibid. 31Y7. (€)24 Law J, N. S, Q. B. 346; 8. C. 5 E. &. B. 65
(_f) 50 Law J.,N. S, Q. B. 46.  (g) 9 Bing. 128, 240, (%) Sm. Rules 211
(i) Ibid. (j) Ibid. 212, (k) 11 Ad. & E. 859. (1) 6 Exch. 159.
(m)4 B. & Ald. 638.  (»)13 Law J.,N. 8.117 C. P. (o) 9 Exch. 145.
(p) 32 Lew I, Q. B. 11, (g) 10 Bing. 182, per Littledale, J.
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Cowrt at Pund, against Bholdgir Méngir Gosavi, by the Offi-
cial Assignee of the Court for the Relief of Insolvent Debtors
at Bombay, under the Stat. 11 & 12 Viet,, e. 21, for a
declaration of the plaintiff’s title to, and a delivery over to
kim of, certain goods and stock in trade, thenin the hands
of the Nézar of the Puni Civil Court, and advertised for
sale under a decree of that court (dated the 28th of June
1864) for Rs. 41,800, in an action brought by the present
defendaut, Bholagir, against the firm of Hunt, Monnet, and
Co,, of Puni, which firm consisted of two partners, James
Hunt and Gustave Monnct.

The Official Assignee rested his title on two vesting
orders of the Court for the Relief of Insolvent Debtors at
Bombay, of which, one was made, on the 30th of June 1864, of
the estate of Gustave Monnet, and upon his petition of that
date; and the other was made, on the 1st of July 1864, of the
estate of James TTunt, on the petition of Mervinji Pestanji
Tabik, of the same date, a creditor of James Hunt.

On the 9th of Junoe 1864 the defendant, Bholigir, filed his
plaint (on which the decree of the 28th of June was after-
wards made), and, on the same 9th of June 1864, obtained an
order and warrant for attachment of the goods and stock in
trade of the firm of Hunt, Monnet, and Co., at Puné, under
the 83rd and 84th sections of the Code of Civil Procedure
{Act VIII. of 1859), The attachment was laid on the
goods and stock in trade upon that day by actual seizure
into the hands of the Nazar. The decree was made on the
28th of June. An order for attachment of the goods and
stock in trade of the firm was made on the same day, and a
warrant pursuant thereto then issued, and was lodged with
the Nazar on the 29th of June.

There was a conflict of evidence as to the time at which
the Nézar re-seized, or affected to re-seize, the goods and
stock in trade under that warrant, and especially as to whether
the re-geizure took place before or after the making of the
vesting order of Monnet’s estate on the 30th of June; but it
having been eventually admitted by Mr. Howard, who was
counsel for the Official Assignee, that the warrant in question

-
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was officially in the hands of the Nézar on the evening of the
20th of Juzne or on the morning of the 30th of June, before t},
making of tho vesting order of the 30th of June, it became, fyr
a reason which I shall presently mention, unnecessary for g5
to ascer:tain whether the alleged re-seizure on the 30th of
June, or the vesting order of that date, was prior in poins
of time.

An objection was taken to the vesting orders of the 30thof
June and 1st of July, that they were not signed by Mr. On,
the Clerk of the Insolvent Court, but werc signed for him by
Mr. Gamble, the Official Assignee. However, the orders
question are both of them under tho seal of the Insolven
Court, and no attempt has ever been made in that eours 1o
have them sct aside for irregularity. They are, therefore, in
full force and effect. The District Court was bound so tore-
gard them, and so is this court upon appeal. The fact that
no attempt was mado to set them aside is fully accounted for
by the evidence given on behalf of the plaintiff, that it is the
practice, in the transaction of business in the office of the
Insolvent Court, for the Official Assignee to sign on behalf
of the Clerk of that court in his absence, and, wice versi,
for the Clerk to sign on behalf of the Official Asgignee in the
absence of the latter. Any attempt to set the vesting order
aside, would, in the face of such an established practice of the
office, have been unsuccessful. It would, however, we thitk,
be desirable that some other officer than the Official Assignes
should, in tho absence of the Clerk of the Insolvent Court, be
appointed to sign vesting orders. In making that suggestion
we are not to be understood as casting any reflection apon
Mr. Gamble, who, we have no doubt, in signing those orders,
merely followed a practice which he found to prevail in the
office when he first entered it.

This suit was one of nine suits brought by the Officia
Assignee against various execution creditors of the firm o
Hunt, Monnet, and Co. In all nine the J udge at Puni made
decrees in favour of the defendants. The plaintiff, the Official
Assignee, has appealed against those decrees. Counsel for

the defendants, the respondents, have mnot attempted t0
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supporb those decrees on a ground relied on by the Judge, __ 1866.
which he thonght he found in the advertisement of dissolu. FAXPY*
tion of partnership of the 13th of April in the Guazeite ; and BH;’;(;IG‘“
which he held to show that Gustave Monnet had assigned

over to James Hunt his (Monnet’s) interest in the goods and

stock in trade of the firm of Hunt, Monnet, and Co. Tt 1is,

therefore, unnecessary for us to consider that point, and, even

if it had been pressed, the opinions which we have formed

on the other points would render it unnecessary for us

to come to any conclusion upon it. The appeal in one

of the nine suits, namely, The Official Adssignec v. Bholdgir

Gurs Mangir Gosavi, was heard by Mr. Justice Couch and

Mr. Justico Warden, and the appeals in the remaining eight

were heard by Mr. Justice Tucker, Mr. Justice Warden,

and myself; the arguments being conducted with much

force and ability. Since the appeals were argued, the four

Judges have met, and considered the points which seemed to

. cll for decision ; and the judgment now being given contains

ihe views at which they have unanimously arrived upon

those points.

The defendants in the eight suits besides that of Bholagir,
had, beforc either of the vesting orders of the 30th of June
and 1st of July was made, obtained in their respective suits
against Hunt, Monnet, and Co., attachments under the 83rd
and 84th sections of tho Civil Procedure Code, similar to the
attachment before judgment alrcady mentioned as obtained
by Bholagir. Tho defendants in four of those eight suits,
namely : The Official Assignee v. Awiruddin Gulam Husen,
Bokii; The Official Assignee v. A’bdul Huscn Isubji, Bohra ;
The Official Assignec v. Ndnchand Mulchand; and The
Offcial Assignee v. Dosabhdi Jivansi, had obtained decrees
and orders and warrants for execution in their respective
suits against Hunt, Monnet, and Co., which decrees and
orders were made, and the warrants for executlon, it is
admitted, were lodged with the Nazar, before the making of
cither of the vesting orders; and the so-styled re-seizure under
those four warrants of execution, it was admitted at the bar,
took place simultancously with the so-styled re-seizure under
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the warrant for execution in Bholdgir’s suit against Hun,
Monnet, and Co., and before the making of the vesting
order of the 30th of June ; but no sale had taken place under
any of the five warrants for execution previously to the
making of that order, or the order of the 1st of July.

The defendant in the remaining four suits brought by the
Official Assignee, viz.: The Official Assignee v. Manel
Pestanji, Messman ; The Official Assiynee v. Shivlal Blay-
vandas ; The Official Assignee v. Vizia Rangamyd Sviw:
Mudeliar ; and The Official Assignee v. Muhammad Siddi,
had not, in their respective suits against ITunt, Monns,
and Co., obtained any decrees or warrants of execution
until after the making of both of the vesting orders of the
30th of June and st of July 1864, Those defendants,accord-
ingly, rely on the attachments before judgment which they
obtained, under the 83rd and 84th sections of the Civil Pre-
cedure Code, previously to the making of either of the vesting
orders. In the four suits against them 1if, accordingly,
becamo necessary to consider, whether their attachments he-
fore judgment conferred upon them priority over the Officl
Assignee.

Before stating our opinion upon that point, we think i
more convenicnt to revert to the Official Assignee’s five other
suits, including that brought against Bholagir.

It appears to us that, although the 233rd scction of the
Civil Procedure Code declares that the attachment by way
of execution of moveable property in the possession of the
defendant shall be made by ““actual scizure, ” and the 240t
section does not prohibit alienation of such movcable pro-
perty until after the attachment has been made by * actul
seizure ; yet that, inasmuch as the goods and stock in trade
of Hunt, Monnet, and Co. were, under the attachment
of the 9th of June, still in the custody of the Nazar, w0
further seizure was nccessary in order to give effect toth
warrants of execution placed in his hands on the 29th o
June ; and that those warrants, at the latest, on their delivery
to him, instantly bound the goods and stock in trade, which
having already seized, and they being still in his castody.
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he could not seize over again. This view is supporicd __ 1866.

by Jones v. Atherton (a), where it was hold that, if a G“:fm
second fi. fa. be delivered to the Sheriff, after he has the B”:;if"“
defendant’s goods in possession under the prior fi. fu. of

another person, the goods are bound by the second execu-
tion, subject to the first execution, from the date of tho de-
livery of the last writ to the Sheriff ; and that without warrant
on the second writ, or further scizure. The same principle is
acknowledged in the argument and judgment in Joknson
v. Bvans (b); although, owing to special circumstances
which existed in that case and do not exist in this case, a
re-seizure was there held to be necessary. The books con-
tain other authorities to the same cffoct. {¢) The principle on
which Frost’s Case (1) was decided, in the 41st year of Queen
Elizaboth’s reign, isthe same. It was thero resolved by the
Court of Common Pleas : “That when a man is in the cus-
tody of the Shoeriff by process of law, and ofterwards an-
other writ is delivered to him” to arrest the body of the same
person, “ presently he is in his (tho SherifPs) custody by
force of the sccond writ by judgment of law, although he do
ot actually arrest him; for to what purpose should he
arrest him who 1s, and was bofore, in his custody ? Ef lex
non preecipit inubilic, quin inubilis labor stultus : And the
words of the capias ad satisfaciondwm, arc not only quod ca-
plat, &c., but quod salvo custodiat, &c., 1t quod habeat, corpus,
&c. So that, although ho cannot take him (whom he has)
in his custody, yet he may safely kecp him ; and therewith
sgrees 7 Hen. 4, 30 0,

We, accordingly, think that the decrcos in favour of the
defendants in those five suits, including the suit against
Bholagir, must be affirmed with costs.

Tt remains for us to dispose of the question on which tho
other suits turn, namely, whether, the attachments before
judgment, made under the 83rd and 84th scctions of tho

\ & Gr. 240.
(a) 7 Taunt, 56. (7M. :
(¢) See the dictum of Taunton, J., in Gilesv. Grover, 9 Bmg. 190 ; and
Blockhurst v. Clinkard, 1 Shower 173.
(d) 5 Rep. 89
11.—20
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Civil Procedurc Code, so bind the goods and stock in trads
therchy attached, as to give to the attaching creditors
priority over the Official Assignec.

The same point was, in a suit ab the Original Side of this
Court, No. 782 of 1864, Suve Rémji v. Jddavji Natha,
raised before, and rccently decided by, Sausse, C. J., and
Arnould, J., in the negative.

But it was said that the point was of so much importance
it ought to be reconsidered, and specially because the atten.
tion of the Judges who decided Sevé Ramyji v, Jadavyi Nafli
had net been directed to Doe on the demise of O°Hunlon
v. Nielolas Palcologus (2), Bustomji Cowasji v. Dodsworih
(f), and Nemychurn Mullick v. Muackintosh (g), which wer
decisions on the cffeet of the writ of sequestration hefore
Judgment, given by the Charter of the lato Supreme Court
at Caleutta, o process which, on behalf of the respondents
in all of the nine appeals now before us, it was argued, was
similar to that created by the 8lst, 82nd, 83rd, 84th, and
following sections of the Civil Procedure Code.

We have carefully considered those Calcutta cases, but
do not think it necessary that we should now give any
positive opinion as to whether or not they were rightly
deetded, or us to the practice whichk seems to have been at
one time uniform in Caleutta, of not permitting the sequestra-
tion to be set aside unless the defendant not only appeared,
but also perfeeted bail.  The reasons, for which the Supreme
Court at  Caleutta held the right of scquestration before

Judgment to bind the goods, are to be found most fully

stated in Doe o O Tlanlon v. Paleologus, It was likened
i its cffect to a A. fu. Ryan, C.J.,is reported as having said:
“Now it certainly scems to me that the right of the scques-
trator is not more inchoate than the right of a judgment
creditor upon exceution éxcented, 4., upon seizure under 3

i fw” Toshow when exceution is cxeeuted, e quoted the

) (e} Morton®s Cale. Rep. 323. .
Cf) Ihid. 3225 bhut more fully reported in 2 Morley's Digest, 33,
() Morton’s Cale Rep. 317,
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vomark of Littledals, § ., in Giles v. Crover (L), thai, “ag
hetween subjeet and subject, tho exeeution is executed by the
mere act of seizure, and the sale cannot be stopped by any
subsequent proceedings.”  Littledale, J., was in the minority
of the Judges who advised the House of Lords in that casc.
His dictum was, however, prefaced by the words “ generally
speaking,” which arc omitted in the report of the judgment
of Ryan, C.J. The doctrinc contained in that dictum with
respect to the binding efficacy of scizure under a fi. fo. was
by many of the other Judges considerably modified. Amongst
them was Alderson, J,, who, after referring to Ilutelinson v.
Jolmstow (1), Higgins v, Meddam (j), and Rybot v. Peckliam
(k), said: “These authoritics scem to me to show clearlys
first, that no property passes by the seizure from the original
debtor to the creditor; and, sccondly, that even in the case
of conflicting rights, as between subject and subject, the
poiut of time which the Courts uniformly look at, the period
when the execution is consummate, is not the seizure, bub
the sale under the writ.”” (I) DPalleson, J., after referring to
Hutehinson v. Johmston, Smallcombe v, Cross (m), and Payne
v. Drew (n), said : It seems to me clear from theso cascs
that the seizure of goods by the Sheriff will nob make any
difference as to the right of creditors under conflicling writs,
any more than tho testo of tho writ does.”” (o)

And in Higgins v. McAddam, Garrow, B., said: “ The rule
is that when exceution is exccutod the property is changed ;
and oxecution is said to be cxccuted when a sale has
taken plage.”

More, perhaps, than enough of authority has been quoted
to show that, according to the report in Morten, Ryan, C.J.,
would appear to have stated, in a manncr somewhat too
unqualified, the binding effect of a seizure even under a fi. fa.

()9 Bing. p. 240. See, also p. 245, where Littledale J.,says: “Tt

aDpears quite clear that in all cases befween subject and sybject the
exceution is considered as executed by the mere seizure of the goods under

2 f fo”

{7y 1'T. R. 729. (N3Y. &T 1L (F) 1'T. R. in notis 731.
) 9 Bing. 160. (m) 1 Ld. Raymond 251, 1 Salk. 320,
(n} 4 East 522, {0) 9 Ding. 137,
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Howsocever that may be, wo should probably hesitate ty
follow hiim in his opinion that the right of the scquesirator
under the Charter is not more inchoate than the right of,
judgment creditor upon scizure under a fi fa., orin adopt.
ing the view of Grant, J., that the writ of sequestration is
““ an incipient oxecution.”” 1t is difficult to regard the wri
of scquestration in a suit as the inception of an execution,
before there is, in that suit, any judgment in existence to he
executed : and in which suit there never may be any judg-
ment for the plaintiff, "What if the plaintiff fail in his suit?
Sequestration in that caso would have amounted to no mor
than process to compel tho defendant to appear, or to the
means of enabling the plaintiff to proceed to trial e
parte in his absence. Great injustico might have resulted
from attributing to a soquestration under tho Charter of
the Supreme Court the binding force of o i fa. Take the
case of a bond filde creditor, who, while the defendans was i
Calcutta, instituted a suit against him. The defendant
being at that time in Caleutta, thero could not be any return
of non est inventus by the Sherifl, and, therefore, the creditor
could not sue out a writ of sequestration. However,
while his suit is in progress, and just when it is ripe for
trial, the defendant leaves Caleutta. Another suit is
brought against him for a large amount: in this suit the
Sheriff makes o return of won est tnventus ; and a wrib of
scquestration at the suit of the new plaintiff issues against
all the property of the defendant in Caleutta. Next day the
first plaintiff obtains judgment in his suit, but if the wrib o
sequestration in suit No. 2 (which is in its earliest stage,
and may not reach a hearing for two years) be an incipiens
cxecution with the force of a fi. fa., he, albeit that he was
first in the field, and had prosecuted his suit with all due
vigour, may ho deprived of the fruits of his judgment by
the puisne suitor. This would be g practical reversal of the
rule s vigilantdus, non dormicutibus, subveniunt jura. Inthe
same manner a whole file of earlier suits might bave
1).0011 rendered of no  avail by a creditor who deferrel
]us‘ activity until the moment of the departure of the
defendant from Caleutta, then filed his plaint, obtained
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a roturn of nom est inventus, and instantly proceeded to
sequestration. Sucha result could scarcely have been within
the contemplation of the framers of the Chartor. dJustice
might perhaps have been better secured, by regarding goods,
seized under a, sequestration before judgment, as so soized
for the purpose of compelling the defendant to appear, and
to enable the plaintiff to proceed with the suit should the
defendant not appear, and as in custodid legis for such persons
as might show the best grounds for having the goods dealt
with for their benefit ; and by not treating them as in execu-
tion, incipient or otherwise, in that suit, until the Court
thought fit to direct the issuc of a writ of wvenditioni exponas
at the instance of the sequestering creditor. The language
of tho Charter does not perhaps prescnt any insuperable
difficulties to such a construction of it. In Dadabhai Hor-
musji Camaji v. Caliangi Mowji (p), Colville, C.J., is reported
as saying  There is nothing in the Charter that does more
than empower the Court to make the sequostration stand
for a seizure under final process in an ez parte canse.”’ Inthe
passage of the Charter empowering the court “to cause the
said goods to be detaimed in specie or sold,” the word sold”
most probably applics to an immediate sale to be ordered
by the court whoro the goods are perishable. The sale
under writ of wenditioni ewponas, subsequently mentioned,
which’ was to bo made in satisfaction of the creditor, and
would certainly have required a special order of the court, is
quite s distinct proceeding., Scquestration on mesno process
in equity so far resembles sequestration under the Charter
of the Supreme Court, that it issued upon areturn of nomn est
inventus, and was intended to compel the appearance {or
answer) of the defendant, or to enable the plaintiff to proceed
against him ex parte by taking the bill pro confesso, and the
sequestrators had no power to sell the goods without the
special order of the court. An order for sale of goods taken
00 mesne process in equity was scarcely ever made excep
pay the expenses of the sequestration, or wherc the goods
were of o perishable nature : Shaw v. W’rigM (q), Wileocks v.

{(p) Boulnois Rep. 353. () 3 Ves. 22,

50
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Wileoels. () Lord Ilardwicke (s)scemed 1o imply thy
the conrt had the power to scll on mesne process; Lo
Alvanley doubted that he could make such an order {#); an
Lord Thurlow refused to do so. (¢) The practico secms now
to be adverse to dirccting such a sale, cxcept in the eages
already specified : Knight v. Young. (v) Tt is said in the
books that in the casc of a scquestration on mesne proeess
the court has the wholo under its power, and may do theren
as it pleases, “and as shall be most agreeable 1o the justie
wid equity of the case” (w)  Even where property is seques.
tered on final process in ecquity, it cannot bo appliedin
satisfaction of the party’s demand without a special ordu
of the court for that purpose. («) Scquestration in equity,
as well on mesne as on final process, was process of con-
tempt. Sequestration under the Charter of the Suprome
Court seems, at all events until the issue of a writ of vend..
biont ceponas, to wear a somewhat similar aspect.

Scquestration under the Charter of the Suprome Court,
and attachment before judgment under the Civil Procedure
Code, it was urged, must be treated as security for the al
leged debt. However, in Giles v, Grover (y), Taunton,d,
ohserved, upon a similar argument there urgod on behalf of
an cxecution ereditor under a fi. fo. against the claim of the
Crown under an extent: “But it was said that the judg
ment ereditor, by force of the scizure, had at least a gecurity.
This has certainly been so decided with reference to the
6 Geo. IV, ¢. 16, &. 108. But I do not see what it proves.
The security may bo vested and certain, or it may be contin-
gent and defeasible. Tt does not necessarity import present
property, nor even bencficial intercst. If tenant for life
without impeachment of waste, or tenant in tail, sell trees
standing and growing on the land, which he may lawfully
do, the vendee, in common language, might be said to have

(r) Ambler 421, (s) 1 Ves. 184.
(Y 1 Ves, jun, 86, (#) 3 Bro. C. C. 72
(v) 2 V. & B 184, and 1 Daniell’s Ch. Prae. 1st Edn., p. 639,

(w) Hindmarsh 139; 1 Dan. Ch, P’rac, 1st Fd L 56 . 3 A
4635 Jeoly 49, ¢ 1st Bdn, pp. 635, 636 5 3

%) 2 Dan. Ch. Prac,, 1st Edn., p. 720, 721. () 9 Bing. 182,
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s sceurity for the money which he has advanced ; but if the 1866,
vendor dic before the trees are severed from the soil, the G"‘L’_‘“‘E
right of the remainderman or issuc in tail steps in and de- ® Buora
feuts that of the vendeo. So here, although the judgment e et
creditor had a sccurity, yet still it was a possible case, I say
no more at present, that a jus ertit might interpose and
destroy it

Without, however, undertaking to say whether or not thoe
Calentta cases on the sequestration clanse in the Charter
of the Supreme Court were rightly decided, or what effect
sequestration under it had in binding the goods, as against
prior suitors or the Official Assignce under an insolvency
occurring before judgment and before issue of a venditions
aponas by way of cxecution, we think that attachment
before judgment, under the 83rd amd 84th sections of the
Civil Procedure Code, cannot be regardoed as the incep-
tion of an exccution, or asg binding the goods in such a
manner as to cxclude tho right of the Official Assignee
aceruing after such attachment, but before judgment and
warrant for execution. Tho application for attachment before
judgment; is allowablo only, “If the defendant, with intent
to obstruct or delay the cxecution of any decree that may bo
passed against him, is about to dispose of his property or
any part thereof, or to remove any such property from the
jurisdiction of the Court where the suit is pending :” Sec. 81.
If the Court bo satisfied that the defendant is about to do so,
it may issue its warrant to its proper officer, © commanding
him to call upon the defendant,” ¢ cither to farnish security,
in such sum as may be specified in the order, to produce and
place at the disposal of the Court, when required, the said
property, or the value of the same, or such portion thercof as
may be sufficient to fulfil tho decree, or to appoar and show
canse why he shopld not furnish sccurity. The Court may
also, in tho warrant, dircct tho attachment, until further
order, of the whole or any portion of the property specified in
the application :” Scc. 83. If the defendants fuil to show
such cause, or to furnish the roquired security within the time
fixed by the Court, the Court may direct that the property
specified in the application, if not already atiached, or such

T T T T S bt
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1880. _ portion thereof as shall be suflicient to fulfil the decree, shal
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be aitached until farther order  Sce. 84, No doubt it is by
way of security for tho fulfiiment of the possible decre
establishing the alleged debt or demand that the attachmen
is made to this extent, that the defendant is to Le prevented
from disposing of lis property, or removing it from the juris
diction of the Court. But there is not any declaration thy
the security shall be indefeasible, or, that the property, s
attached, shall under all circumstances be paid over to th
attaching creditor, or that tho attachment shall give to the
attaching creditor priority over other crcditors, On the
contrary, the property so attached is to abide the * further
order” of the court.

What arc the claims, besides that of the attaching creditor,
with respect to which such farther order may be made,
shown by Sece. 89: it cnacts that: “ Attachments befor
Judgment shall not affect tho rights of persons not parties
to the suit, nor bar any person holding a decree ngainst the
defendant from applying for the sale of the property wde
attachment in exceution of such decreo.”” Woeo find nothing
in that section to limit its saving effoct to rights of persons
not parties to the suit which accrued before the attachment,
or to decrees which had been recovered before it.  The 90th
seetion, which affords facilities to tho atteching  creditor to
take measures for the setting aside of decrces obtained
“by fraud or other improper means,” favours the suppo-
sition that decrces made after, as well as decrecs made
previously to, the attachment before judgment, are included
in the 89th section. If decrees made after the attachmentbe
included in tho 8%th scction, rights accruing after iy would
also bo so; the rights of persons not parties to the sul,
and the holders of decrecs, being apparently placed in the
samo category, The main object of the attachment before
Judgment is to prevent the defendant from disposing of or
removing his property from the jurisdiction of the Court.
Tho 89th section proves that this prevention is not intended
merely for the benefit of the attaching creditor, but may
cnsure to the benefit of other persons ; and distinguishes the
case of an attachment before Judgment from the case, eon-
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templated by Sec, 270, of a sale under an attachmont by __ 1866,

way of evecution, The decision of the House of Lords in
Giles v. Qrover shows that, notwithstanding the attach-
men, and that the goods seized were thereby placed in
eustodid legis, the property in them would still remain, until
sale, in the defendant, unless some jus tertis intervened.
Such a jus lertii, we think, has intervened by rcason of the
vestimg order of the 304k of June, which passed to the Official
Assignee all of the property of Monnet, and the vesting
order of the 1st of July, which passed to the Official Assignee

all of the property of Hunt, subject, however, to the decrces

obtained against Hunt and Monnet by the defendants in the
five causes already disposed of, and on which decrees and
warrants for execution had been issued before the making of
those vesting orders.

Therc must, therefore, be decrees in favour of the Official
Assignee in the four appeals now under consideration,
declaring that he is entitled to priority over the defendants
(respondents) respoctively in those appeals—a conclusion
which we cannot regret, as we think it ““ more agreeablo
to the justice and equity of the case’ that there should be
a digtribution of the property of an insolvent amongst his
creditors at large, than that individual creditors should
cury off the whole fund. The decrees of the Court below
in these four cases must be set aside with costs. '

We think that the jurisdiction, given to Civil Courts to
attach before judgment, should be exercised with great dis-
cretion; and that no Judge should grant such an attachment,
on light grounds, or unless he is perfectly satisfied, by trust-
worthy evidence, that the defendant is about to dispose of
his property, or to remove it from the jurisdiction of the
court,

11.—21
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