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Council, from the Presidency of Madras to that of Bombay __ 186%
(16th April 1862). He.
No question appears to arise with respect to the effect of V;“,N;l“ ’
Sec. 47 of the Indian Councils’ Act, as the Code of Criminal
Procedure is not a law or regulation of the character there-
in deseribed.
The district of North Cinard (with the exception of the
taluka of Cand4pdr) baving, therefore, been severed from the
Presidency of Madras, and annexed to the Presidency of
Bombay, before the trial of the case under cornsideration, and
having passed from the one Presidency to the other with the
Code of Criminal Procedure in uninterrupted operation with-
in its limits, the provision of law contained in that Code to
the effect that  any person convicted on a trial held by a
Court of Session may appeal to the Sadr Court” cannot,
Wyith respect to cases tried by a Session Court in the trans-
ferred district subsequently to the date of the transfer, be
held to give an appeal to tho High Court at Madras, but
must, in my opinion, be interpreted as making the decision
in such cases appealable to the High Court at Bombay.

I consider, therefore, that we should admit the appeal of

the convict,
Appeal admitted.

—oorgioe—

Ruc. v. Karsan Gosa'. April 22.
Rra. v. Bat Rura'.

Adultery — Niitra— Dissolution of Marriage—Custom of Caste—Hind
Low—Ind. Pen. Code, Secs. 52,79, 494, and 497.

Held that a eustom of the Talapda Koli caste, that a woman should be
permitted to leave the husband to whom she has been first married, and
to contract a second marriage (ndtrd) with another man dwring the lifetime
of her first husband and without his consent, was invalid, as being entirely
opposed to the spirit of the Hindd law; and that such marriage was * void
by reason of its taking place during the life of such husband,” and there-
fore punishable, ss regards the woman, under See. 494 of the Indian Penal
Code; and that the man with whom the woman so married, having had
sexual intercourse with her, and it being found that he did not honestly be-
lieve that she had become his wife, was guilty of adultery, nnder Sec. 497.

HE prisoners, Karsan Goja, aged about twenty-two, and
B4 Rupéd, aged about fifteen, Hindds of the Talapda
Koli caste, and inhabitants of the Urphr Pargand, in the



IRL

186 ¢,
Rra.
”,
K=y Gogy’,

THi

(A8
B Reea

BOMEBAY HICH COURT REPORTS.

Sdarat Zilla, were charged before the Court of Session : the
first (Karsan), under Seec. 497 of the Penal Code, with
adultery, in having had sexual intercourse with a person
{Bai Rupd) who was, and whom he knew or had reason to
believe to be, the wife of another man (Jayardm Keshav),
withont the consent or connivance of that man ; and the
sccond (Bdi Rupd), under Sec. 494, of having, while her
husband Jayarim Keshav was still living, contracted a mar-
riage vold by reason of its taking place during the lifetime
of her husband.

The prisoners were, on the 12th of October 1863, severally
found guilty of the offences with which they were respect-
ively charged ; and sentenccd, the first to suffer rigorous
imprisonment for six months, and to pay a fine of Rs. 100,
commutable to four months’ rigorous imprisonment ; and the
sccoud to suffer rigorous imprisonment for fiftecn months,

The facts of the case, as well as the grounds of the con-
victions, appear in the judgments recorded by R. H. Pinhey,
Acting Session Judge of Sirat.

The judgment in the casc of Karsan Gojd was as follows :(—

“The accused is charged with adultery, and pleads not
guilty.

“Itis proved for the prosccution, and admitted for the
defence, that the woman Rupd was originally married to the
witness Jayaram Keshav ; and that about three months ago
she contracted ndtrd with the accused Karsan Goj4, and that
ever since the natra marriage Ruph has lived with the ac-
cused in his house.  It, therefore, appears to me necessary to
consider at length only the issues raised for the defence.
Iiest it s contended that although tlie accused and Rupé con-
tracted natrd, and lived together in the same house for three
months, they did not have sexual intercourse with each other.
Sceondly it is contended that, even if Rupi and the accused
did have sexual intercourse after they contracted nétra, still
the Tatter caunot have committed adultery, as Rup4 was his
legal wife,

3, . . .
First, then, I must consider, Is there sufficient legal evia
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denee to establish that accused had sex'ual intercourso with __ 1864

Rupd. T consider that there is. The accused contracted l:f ¢

nitrd with Rupa, then took her home to his house, calls her Eazsan Gosa’s
his wife before all the world, and has lived with her ever REG
since.  What inforence alone can be drawn from these facts, Bar' Borw’
and what more can the prosecution prove to convince the
Court that the accused did have sexual intercourse with
Rupa? Ruph was not a virgin when she went to live with the
accused. Therefore, medical testimony could not prove whe-
ther the accused had sexual intercourse with her ornot. Im-
potency on the part of the accused, or physical incapacity for
sexual interconrse on the part of Rupi, are not cven pleaded,
much less proved. On the contrary, it is proved by the evi-
dence of her husbond Jayardam Keshav that no such physical
incapacity on the part of Rupd exists. Again, in all religious
systems one of the objects of marriage is sexual intercourse;
and this is especially the case in the Hindd system, as re-
gards ndtrh marriages. Ifthe accused did not intend to have
sexual intercourse with Rupd, but, entertaining for her only
a platonic affection, wished to have her live with him
8s & companion or servant, why did he contract nitra with
her ? If they contracted nftrd, and still the accused did not
wish to have sexual intercourse with her, why did he take
her home to his house ? It appears to me that the burden of
proving the negative in this case rests on the accused. The
prosecution has proved all that could bo proved by legal
evidence.* The law would protect a husband who resisted
any aitempt on the part of a witnoss to entcr a married
man’s house at night, to sec whether ho had sexual inter-
cours with his wife or not. It would, therefore, be unrea-
sonable to require the pyosecution to produce such a wiimess.
The only inference that appears to me deducible from the
facts proved—an inference equal, as it appears to me, to a
legal presumption—is that the accused did have sexual inter-
course with Rupi.

“The other point that I have to determine is, whether
when the accused had sexual intercourse with Rupé she was

* Nore.—As to the evidence necessary to establish sexual intercourse
«ee Mayne's Commentary on the Penal Code, Sec. 197, 4th Edn.—Eb.
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 his wife, or the wife of the witness Jayarim Keshav., She

cannot be the wife of both of them. Nearly every religious
" system in the world abhors polyandry; and it Is peco-
]iiu‘lv abhorrent to the principles of Hind@ law, notwith.
stan;ling that the Nafars of the Malabar coast, the only
people in the world that I know of amongst whom poly-
andry prevails, are Hindds. 1t is, however, unnecessary for
nie to consider whether Rupd could legally be at the same
time the wife of both Jayarim Keshav and the accused ; for
it is not pleaded that polyandry exists or is legal in the
Koli caste, to which Jayuardm and Karsan and Rup belong.
Perhaps the best form in which this issuc can be determined
is by framing it in these words :—1Ias the marriage of Rupé
with Jayarim Keshav been dissolved.  Because, 1f that
marringe contract still subsists, the nhtri contracted with
Rupé by the accused is no marriage at all. T am of opinion
that Runpd’s marriage with Jayarim Keshav hag not
been dissolved. It is clear that Jayaram Koshav never
divorced Rupd; and it also appears to me clear, from the
evidence in this ease, that the general rulo of Hinda law,
as given by Sir Thomas Strange in his work on Hindd
Law (3rd od, 1859, p. 52), applics to the Koli caste;
and that the right of divorce amongst the IKoli caste is
marital only, and not competent to a wife without the
consent of hier husband,  An extract from the caste rales of
the Kolis has been filed for the defence; but it fails, in my
opinion, to dispose of the issue under consideration. All
that appears from the extract (whatever its value may
be) is that a natri marriage should npot be set aside ; but
the only meaning I can attach to this maxim is that a nitrd
marriage, regularly and legally Cont.racted, should not be set
aside; and the maxim so interpreted does not affect the
point under consideration. It follows, then, that if the gene-
ral rule of Hindd law, that the right of divorce is marital only,
applies to the Koli caste, the marriage of Jayaram Keshav
with Rupi is still undissolved : for Jayardm Keshav has
never consented to its dissolution, and, therefore, the inter-
course of the accused with Ruph is adulterous. If, however,
it be allowed for argument’s sake that the rule of Hindd law
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is in practice relaxed by the Kolis; that the Kolis have so _ 1864
often, and for so long a time, allowed to their women the right R;“('

of divorce, without the consent of their husbands, that it hag KarsanGoss’,
become a caste custom ; still it it must presutned that this Rf}‘}
right can be exercised by a wife only under certain circum. Bt Bura’
stances and in a particular manner. If g wife could loave her

husband whenever she pleased, and without any forms what-

ever, the marriage tie would have no force at all ; and the ,
intercourse of the sexes, in a caste in which such a state ‘ S
of society was allowed, would reduce its members to the I
level of the beasts of the field, In dealing with a caso such
as this, in which the right of divorce is claimed for a
wife withont the consent of hor hushand, I think a Court of
Justice is bound, in the terests of morality, and for the
sake of society, for whose protection courts exist, to inquire
strictly as to whether the circumstances under which the
right was cxercised were such as justified its exercise, and

us to whether the forms necessary to rendoer a divorce effec-
tual had been duly observed. Now in this case it is not
proved what are the circumstances under which a wife can
insist on being divorced from her husband against his wishes ;
and it is not proved that any circumstances whatever existed
which would have justificd Ruph in insisting on being
divorced from her first husband, Jayaram Keshav. ¥rom the
evidence I also gather that cven if Rupa was justified in
trying to get divorced from Jayarim Keshav, she was
bomd to give back to him her -dowry before the divorce
could be effectnal, and this she has not done. I have, there-
fore, no hesitation in arriving at the conclusion that Rupa
is not the wife of the accused, but of Jayaram Keshav, at the
present moment ; and that the intercourse of the accused
with her is, therefore, adulterous. :

bl

M SRAMTRLE SUDGEE Lishas~

The judgment in the case of Bds Rupd was as follows :—

“The accused is charged with marrying Karsan Goja
during the lifetime of her first husband, Jayardm Keshav.
The marriages of the accuscd, first with Jayarim Keshav and
then with Karsan Gioja, arc admitted. No evidence whatever
is adduced in this case to show that her marriage with

11.—16
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Jayarim Keshav was ever dissolved. The vakil of the ac-
cused trosts to the Court declaring Rupé legally married to
KarzanGoji, in the ease in which Karsan Gojd is charged with
adaltery ; as,if in the case of Karsan Goja, Rupa be declared
his wife, the charge will necessarily fail in this case. I have,
however, convicted Karsan Gojd of adultery ; and in the
judgment recorded by me in his case I have recorded at
length my reasons for considering Lis marriage with Rupd
void, by rcason of its taking placo during the lifetime of
her first husband, Jayardm Keshav. The line of defence
taken in this case renders it uunccessary for me to repeal
here in detail what I have written in the case of Karsan
(o4, as the two judgments will be rcad out to Karsan Goja
and Rupd consecutively as soon as they are translated.”

Both prisoners having appealed to the High Court, the
records and procoedings were senb for, and tho cases came
on for hearing, on the 11th of January 1864, before Forpes
and Coven, J4.

Dhireflal Mathurddds for the prisoncrs :—Karsan Goja {2)
contracted nhtrd with Bai Rupa (4) according to the custom

(a) The following arc extracts from the petition of Karsan Goja :—

“ 1 have been charged with having committed adultery with one Rupf,
the daughter of Lalid Bhavin. But the said charge, of whieh T have bees
convicted by the Session Judge, is not applicable to me, since I have con-
tracted a ndted with her according to the custom of my caste; and the
testimony of her former husband, Jiyarém Keshav, and other witnesses has
proved this fact. And as I have contracted a ndtrd with her, the sexual
mtercourse I may have had with her was nmder the belief that she was my
wife.  Henee the sentence passed against me is not just. ¥ * F
In our easte of Koli ne one acts up to the Shdstras, and it is enstomary
for a woman to contract natrd with another man during the lifetime of
her hushand and without his consent,” i

by The following are extracts from the petition of Bai Rupé :—

1 hn.vc married Karsan Gojd by the nitr4 ceremony, during the lifetime
uf: my former hushand, Jayarim Keshav, but it is not all pr(;ved that the
natra marriage with the said Karsan ecap be dissolved. On the other hand,
wis elearly proved, from the extract produced by me in this case taken from
tlzu' {)n])lir, coutaning t’helusugcs of my caste, submitted in the time of Mr.
‘\;:n:f‘dd:.l.c;]f'}::lt);‘h:0‘1‘;1‘{?:: n;:r‘;razige cannot be dissolved. * * *
It customary in myv ¢
with one’s hushand.
e s unjust.”

n which natrd marriages ae allowed.
aste to mary a second hushand, if one disagrees
~Nue 1 i .

Fuch being the case, the punishment nflicted upon



[

CROWN CASES.

of the caste, which was the law of the parties; and there
was, therefore, no offence committed by either.

Prr Coriad :—1t is ordered that the Scssion J udge make
further inquiry, and, if necessary, take further evidence, ag
w0 whether the said Karsan Gojd honestly believed that, not-
withstanding the want of the consent of Rupd’s first hus-
band, she had become his (the accused Karsan Goja’s) wife.
Also to certify to the High Court the opinion of the Assess-
ars on these points aleng with his own.

The eases were, accordingly, sent back to the Court of
Session, where further evidence was taken, and returmed
ty R. H. Pinhey, Acting Session Judge, on the 8th of
February, with the following finding :—

“ The finding of the Assessors on the issue raised is
in the negative, and with the Assessors the Session Judge

¢oncurs.

“Tt appears to mo from the evidenee that a woman of the
Koli caste cannot properly contract natra in the hfetime of
ber first husband without his consent—that if' she does so,
the caste exercise such power as it can by inflicting & heavy
fme upon her—and that Rupi and Karsan Goj4, therefore,
knew perfectly well that they were living in a state of (what
more civilised communities call) sin.”

The cases came on for further hearing on the 15th of
March, before the same Judges.

Per Curran:—It is ordered that the Session Judge pus
the following questions o tho heads of the Talapda Koli caste,
and other persons well acquainted with the custom of the
aste in Sfrat and its ncighbourhood, and obtain answers
thereto; and certify to the High Court the result thereof,
together with his own finding on the said questions.

1. Isit permitted to a woman in the Talapda Koli caste,
for any and what reasons, to leave the husband to whom she
has been first married, and to contract a second marriage
{ndtrd) with another man in his lifetime and without his

congent ®
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2. Ts the permission of the caste necessary as a prelimi.
nary to such a contract of second marriage (nétr), or is
such permission ever given subsequently to the contract;
and if so, what is the mode in which it is given, and what is
the effect which, when given, it is considered in the caste to
have?

3. Quotc any instances which may have occurred in the
caste, within your own cxperience, in which a woman has
contracted a second marriage in the lifetime of her first
husband and without his consent ; and mention the position
which such a woman has occupicd in the caste since such
second marriage.

The following finding was returned, on the 5th of April
by E. T. Down, then Acting Session Judge :—

1, “My finding on the first question is that it is proved
by the depositions of the witnesses recorded that it is per-
mitted o a woman in the Talapda Koli caste to leave the
husband to whom she has been first married, and to contract
a sccond marriage (ndtrd) with another wan in his lifotime
and without hig consent.

2. “My finding onthe second question is that the permis-
sion of the caste is not necessary as a preliminary to sucha
contract of sccond marriage (natrd) ; that permission is some-
times given or withheld subsequently to the contract, i,
on the complaint of the first husband ; if she restore to him
any property she may have acquired by her first marriage,
she does not lose her position in the caste.

I3

3. “My finding on the third question is that the in-
stances guoted support the view contained in the two pre-

ceding questions.”

The appeals came on for further hearing on the 22nd of
April before the same Judges.

. Per Coriay :—Karsan Goja has been convicted of commit-
timg adultery with Rupi, the wife of Jayardm ; and Rupd has
?wcn convicted of contracting a marriage with Xarsan, which
13 void by reason of its havin g taken piace during the lifetime
of Jayarim.  The defence in the case of each prisoner is the
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same—namely, that a nétrd marriage hag been solemnised 1864.

between Karsan and Rupd, and that it is the custom of the Rf('
Talapda Koli caste that a woman may without the consent KArsanGosn’
of her husband leave him, and contract a valid marriage with qu o

another man. We are of opinion that such a caste custom B4 Buesl
as that set up, even if it be proved to exist, is invalid, as

being entirely opposed to the spirit of the Hindd law ; and we

bold that & marriage entered into in accordance with such

a custom is void. The convictions must be upheld, but, as

the Judge has found the custom set up by the prisoner to be

proved, we reduce the punishment awarded to Karsan Goji

and Béi Rupé to three months’, and one month’s, rigorous
imprisonment, respectively.

Sentence alfered.

—OT—

Ruc. v, T’ April 6.

Lzemination of Prisoner— Evidence of Character—Crim. Proc. Code,
Secs. 205, 366, 380, end 399,

The examinat ion of the accused by the Magistrate, not having been
recorded in accordance with the provisions of Sec. 205 of the Code of
Criinal Procedure, was not admissible in evidence at the trial before
the Court of Session under See. 366 ; and the evidence, being, in the
opinion of the Iligh Court, insufficient to support the conviction, the
Drisener was acquitted under See, 399.

It is improper to allow witnesses for the prosecution to state that the
aeeused is not of good character.
HE prisoner was convicted of murder by F. Lloyd, Ses-
sion Judge of Dhirwéar ; and sentenced to death, sub-
ject to the confirmation of the High Court, under Sec. 380
of the Code of Criminal Procedure,

The case came on for hearing this day before Covcn and

Tuckzr, JJ.

Prr Curiam :—The Court hold that the cxamination of
the accused before the Magistrate put in evidence before the
Court of Session, not having been recorded according to
the provisions of Sec. 205 of the Code of Criminal Proce-
dure, was not admissible as evidence in the case; and con-

.
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