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deceased] ; or the son, whose [father's] assets ave mot held by another

ashrita] : but of one baving uo son, the other heirs [vikthinah,

(anar; K Kk k%

must pay the dehts : or may levy them, para. 18.} '

« And sirst of a1}, he who has received t_he estate: ; on failure of him,
the person who takes the wife ; and on failure of him, the. son, possassefl
of unalicnated wealth [ananyéashrita].  If there be none, 1t must l?e paid
by the grandsons, buf the principal only. If they be pot in e?:ls'tenc.e,
then the great-grandson, the wife, daughter, or other heirs [rlkthmah]., if
they have received the estate, must pay the dcbt——sl}ch is the meanmg.
It is not to be paid by the great-grandson, the wife or the othe:r, i
thev have not taken the eitate. DBut receipt of cver so small a portion of
the estate, imposes the lability of liquidating the debts, to whatever
amount. Tor there is no such law, as [that payment shall follow only

* on receipt of property] equal or more than equal [to the debts tobe

Juune 21.

puid Y Vyavahira Mayidkha, Chap. V., Sec. 1v., § 12, 16, 17—Stokes,
H. L. Bks,, pp. 122-123.—Ep. - .

L]
——

Specinl Appeal No. 47 of 1865, °

TMMARSA’ PORA/NIK  ooviiinannee. o o Appellant,
Baprva’, son of Kuepadouna' .........Respondent.

Forfeiture—Landlord onhd Tenant—Lease—RentmReliqf-—quuity—d
Milgeni Tenure.

The ncceptance of rent by a landlord, after the institution of 2
suit to rccover possession of the land, is not a waiver of a forfeiture by
the tenant under a condition in the lease, - . )

A tenant, upon payment of all costs of the suit, will "he velieved from
the consequence of such a forfeiture, in accordance with the practice of
Courts of Equity in Fogland and America.

THIS was a special appeal from the decision of F. D. Mel.
vill, Acting Distriet Judge of Cénard, in Appeal Suits

Nos, 88 and 95 of 1864, against the decree-of the Munsif of

Bhatkhal in Original Suit No. 110 of 1862. '

The facts of the case sufficiently appear from the follow:
ing judgment recorded in the District Court :—

“ This action was instituted by Timméirsh Purinik to re-
cover land yielding a produce of 333 mudis of rice, and
balance of rent for Durmati (a.p. 1860-61) Rs. 36, and interest
thereon Rs. 3. Badiy4 admitted the lease ; but pleaded full
payment of the rent.

“The Bhatkhal Muansif decreed that Badiya

. should pay the
rent claimed for the ye

ar Durmati, as the receipt produced
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by him to prove that payment was not proved; and that he
should continue to pay the p]a;intifﬂSiS!mﬁdés of rice in cer-
tain fixed instalments, the revenue authorities bemg informed
of these payments ; and in the event of hmfalhng to make
these payments, he should make over the land to the plaintiff,
who on his side was forbldden to sell or in any way alienafe
the land. The claim for the land was thrown out, on the
ground that the plaintiff, by receiving and passing receipts
for the rent of years subsequent to that claam, had forfeited
his right to resume possessmn. :

“ Timmarsd Pummk appeals on the followmg gr ound —
The terms of the lease had not been superseded,

“ Badiyd appeals on the following grounds:—(1) The
Munsif has over-estimated the rate of rice in Durmati; (2)
The recéipt No. 1 was i)a,ssed ; (3) The Munsif, having ruled
that the terms of the lease had been superseded, should not

have made those samo terms blndlng on ]nm in rega.rd to

‘future paywments. -

“The points at issue are—(1) Is receipt No. 1 ’provéd 3 ‘(2) »

If not; has plaintiff & right of re-entry on the land; (8) If not,
can the Munsif’s decree be confirmed, as it at.present stands.

1 'am by no means satisfied with the evidence concern.

ing the receipt No. 1. * * 0k

“ It é,ppears that, aftor the suit was brought, the plaintiff
passed tiwo receipts for rent due for subsequ-nt years. Ido
1161_; consider, however, that, under the circumstances of the
case, it must be presumed that the rent for the year claimed
bad been paid. The plaintiff has produced several witnesses
who depose. that, after the date of the alleged receipt No. 1,
" the defendant had admitted that the rent was due.

“T do not thmk the evidence is sufficient to prove the
receipt. I, accordingly, find on the first issue that the receipt
is not proved. ‘

“ The defendant has urged that the plaintiff never ha.& a
right of re- -entry, on forfeiture of payment of the rent. This
is not the ¢ase. The lease is very explicit on that point ;
and the plaintiff undoubtedly had that right. The only

%
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quéstion, then, is whether he has forfeited that right, b.y
accepting payment of rent subsequent to the year .Durma,tf.
If that rent had been received prior to the institution of 'ﬂnq
suit, there would have been no doubt that hfa had forfeited
his right. But this was not the case. His right was good
when he instituted this suit. Can he then, by any subse.
quent act, place it out of the power of the Court to decreein
his favour, if the decree could have been passed on the day
the suit was instituted ? This question, I think, must be
answered in the affirmative. If the plaintiff had executed
a fresh lease to the defendant, it wonld have been impossible
to decree in the plaintif’s favour. Though no fresh docu-
ment has been executed, he has virtually renewcd the lease;
for, the terms of the lease having been broken, he was no
longer entitled to receive rent. The defendant’s pogsession
had become wrongful ; and the plaintiff would have been
entitled to receive mesne profits for the period during which
the suit was pending. )

1 find on the second point at issue that the plaintiff has
now no right of re-entry on the land. ‘

“The Munsif has in his decree adjudicated on matter -
which was not pleaded by the other party. He has no right
to attempt to regulate the future conduct of the parties. I
find on the last point at issue that the decree cannot be con-
firmed as it at present stands. ‘

“ I amend the decree of the Munsif, by confirming merely
such portion of it as awards payment of the rent claimed, and
throws out the claim to re-entry on the land ; and reversing
the rewainder: costs in each appeal on the respective ap-
pellant.” ‘

The special appeal came on for hearing? on the 144h of
June, before Couvetr and Newron, JJ.

Shiantarém Nirayan for the appellant,.

Breid (with bim Fakfrappd Langappd) for the respondenf:.

_Thc lease, being translated to the Court, was found to con-
tain a condition as follows ;¢ I shall bring to your house,
rico as above ; and having given the same
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to you in your house; I shall get a receipt from you showing
your acceptance. Should any obstruction oceur in the
payment of the above rent, and should it fall into arrears
I shall, without urging wy midlgeni (a) right, surrender the
land to yon.” e

Our, adv. vult.

Coucw, J. :—We are of opinion that the Judge was ﬁrong in
holding thatehe acceptance of the rent by the landlord after
the institution of the suit was a waiver of the forfeiture, In

Doc d. Marecroft v. Meuw (b), Lord Tenterden expressed a
clear opinion that it was not, and in Joncs v. Carter (¢) the
Court of Exchequer in England agreed in that opinion. It
is true that those decisions are not binding upon this court ;

but there are the same reagons in India as in England for
holding it not to be a waiver.

It was urged by Dr. Reid, for the respondent, that a con-
dition of this kind could not be annexed to an estate in
perpetuity ; but if the learned counsel had referred to Black-
stone’s Commentaries, Vol, I1., p. 154, he would have found
 that in Littleton, Sec. 825, the case is pub of & man who
enfeoffs another in fee, reserving to himself a yearly rent,
with an express condition annexed that, if the rent be un-
paid, the feoffer and Lis heirs may onter and hold the lands
free of the feoffment.

(s) Mdlgeni, permanent tenure, as opposed to chilgeni, temporary
tenure. ' ’

“The mflgeni tenants obtained from the landlord (mulgér), generally
on the paymer{t of & fine, a grant in perpetuity, to them and their heirs,
of a certain portion of land, on the condition of paying annually a
specified rent. Subject to that condition, they are at liberty to sub-rent,
mortgage, or sell their interest in the land ; and are rather a description
of subordinate landlotds than mere tenants. The only manner in which
their title in the land is linble to cease is on failure of heirs, in which case
it lapses to the landlord. '

“In grauting lend upon mdlgeni tenure many conditions are now often
imposed, , which are never found in the ancient deeds : such for example
ns, that the right shall not he alienable ; and that upon the rent falling
into arrears, or the trees standing on the land being wilfully destroyed, the
right shall immediately revert to the mulgar.” Chamier’s Land Assesse
ment and, Tenures of Canare, Mangalore, 1853, p. 70.—Eb.

{6)1C. & P, 346. (¢)15 M, & W.718.
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In thig case the appellant has recovered the rent due_to him,
and, in accordance with the practice of Courts of I.E}qmty hoth
in England and Amcrica (Story’s BEquity J Lu'lsI.Jx}ldenﬂe,-
Sec. 1315 ; Rden on Injunctions, 2§), we arc of opmmpnbhat
the respondent ought to be relieved upon payment g?f all the
costs of the suit. . ) c

The allegation that the respondent produced a re‘céi‘pt: for
the rent which the Munsif found was a forgery igmot, as it ap-
pears from the Judge’s statement, supported by the Munsif’s
finding ; and we do not consider that the resisting‘ the claim
to vent is alono sufficient to disentitle the respondent to
relief. . )
Although a Court of Law in England cannot give relief,
unless the rent aid costs are paid, or tendercd, before the
trial ; & Court of Equity may do so, if the proceeding for re-
lief is taken within six months after execntion has been had
in the suit to recover the land. .

We confirm the decree of the court below ; but order that
all the costs of the suit be borne by the respondent in the |

special appeal. -
e OO OO

Speciul Appeal No. 118 of 1865,

SHIVLA'L 318 KHUBCHAND. .. ... Appellant.
Bawvawrra™v Vixa'vax..,......oo...... . Bespondent.

Attachment— Suit to raise—Mortgagee,

A and B borrowed money from D, with C as their surety, mortgaging
thcix: house to C to secure him from loss ; the same house having I?eeg
previously mortgaged by them to D, C had to pay the debt to D ; but
the house was attachen by E, in execution of a decree against A anzi B.
C sued D and E to raise the attachment : Held that the action did notlie.

THIS Was a special appeal from the decision of C, Walter,
District Judge of Pund; in Appeal Suit No. 599 of 1863,

reversing the decres of the Munsif of Puné in Original
Suit No. 343 of 1862, ' -

In the original suit Balvantriv sued Shivl4l and Dimo-
dhar, alleging : (1) That - hig bhaiband Dhundirdj and Gan-

patrav had borrowed money from Déimodhar, with him as
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