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APPELTATE CIVIL JURISDICTION.

ERegular dppeal No. 11 of 1861,

Naras'umarA’y Krisanara'v ........... Appellant.
Axra'st Virv'pA’RsE and others ..., Respondents.

Evidence, not. sufficient for determination of Suit—Further Inquiries.

directed—Debt of Grandfather—Assets—Interest.

Where the evidence upon the record is not sufficient to enable the
appellate court to pronounce a judgment upon a Regular Appeal, it may
require the court against whose deeree the appeal is made,.to take ad-
ditional evidence, defining the points to which such evidence is to be
confined, in order to enable the appellate court finally to determine the
case.

independent of assets, but without interest, according. to the doetrine of
the Mahdrashtra school, * ‘

[But see now the alteration made in the law by the Hinddt Heirs’ Relief
Act of 1866, printed in the Appendix, post.]
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The grandson of a Hindd is bound to pay the: debt of his grandfather, -

'HIS was a regular appeal against the decrec of F. Lloyd, -

District Judge of Dhérwdr, in Original Suit No. 20 of
1857. The facts are stated in the following judgment,
recorded in the District Court on the 24th of July 1861 :—

“ This action is brought by Narasimhardv, averring that®

Antdji VirGpaksh, Rudro Niégnéth, and Bhavénrdy, &e.,

being members of an undivided family, borrowed from his _

ather, Krishndjirdv, the sum, of ‘Rupees 8,000 ; and Antaji
Virdpiksh executed in his father’s favour a bond, dated 25th
Shabén, Shake 1758 (5th Decomber 1836), mortgaging the
intm villages of Réjapir and Musrivadi for that amount ;
that in accordance therewith the villages came into his
possession ; that on a comparison of accounts being made,
ou the 25th Mohoram, 1255 Fasli (24th January 1846), there
was found to be a-balance in his favour of Rs. 15,583-4.6,
and on the 22nd Saffer of the same year (19th February

1846) Antaji Virfipiksh and. Rudro NAgnéth entered into -

a1 agreement to pay yearly Rs. 1,000 in produce. This
agreement, however, was not acted up to ; and he, thefefore,
sued the defendants for this balance, minus Rs. 600 paid in
Pasli 1256 "(a.0. 1846), viz., Rs. 14,988-4-6, with intorest
up to the date of payment. '

“ The defendant Raghunathrav has filed no answer. ‘



62

1865.

Na nux’uin-
HA'Y
KRISHNARA'Y
k4

ANTA'SY
VIRU'PA'KSML

BOMBAY HTGH COURT REPORTH.

- -

¢« The defendants Bhavanrav and Rudro Na gnith answered
that the plaintiff, Narasimharév, was not a,lone' compe'tent to
bring this action, as Krishnajirfv had left many children ;
that the bond was not stamped until after Krishnaji’s death,
and, therefore, tho claim was inadmissible, under Sec. zx1v.
of Reg. XVIIL of 1827, Cl. 1, and the ruling in Special
Appeal No. 8116 ; that the claim was, moreover, barred by
the Regulation on Limitations; that they knew nqthing
about the debt; and that the y4d (No. 5), being unstamped,
was inadmissible as evidence ; and also that no claim could
be preferred on it, as it contained no promise to pay, and
referred to another document to be prepared, and not pro-
duced. .

¢ On the bth of July 1859, the following points were laid
down for decision by the Joint Judge, Mr. Grey :—(1)
Whether Narasimharév can alono bring this suit, there being
other members of the undivided family alive ; (2) Whether
the mortgage bond No. 8 and the yad No. 5 are proved; (3)

 Whether the yid No. 5, having been stamped after the death

‘of Krishnarfy and Ant4ji, is valid ; (4) Whether the claim is
barred by the Law of Limitation ; (5) Whether the defend-
ants arc liable to the action ; (6) Whether the actioi:; will
lic on the bond No. 8 and yad No. 5; (7) Whether the
amount claimed should be awarded.

““ Having read over the papers in this case, and heard the
vakils on behalf of botl parties, the Court determines on
throwing out the claim.

¢ As Narasimharhv is the eldest Son of the deceased

Krishnziji, and holds from the court a certificate of heirship,
1t appears that he is competent to bring this action, and,

therefore, the first objection raised by the defendants is
overraled.

“ With regard to the second issue, the defendants’ vakils
do not dispute the authenticity of the bond, exhibit No. 3;
and the evidence satisfactorily shows that it was executed by"
the deceased Ant4ji VirGpédksh. The Court, therefore, passes
on to a considoration of the second point raised in the
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second issue, viz., whether the yid No. b is proved.. The __186s.
¢laim is in fact founded on this document ; and it is, there- NAR,‘::IVMHA'
fore, essential that it should be proved gennine. To prove it Kr1suNas'ay
two attesting witnesses have been called ; and, though they e :‘f_‘;ﬁ b ‘w
assert that: they attested it at the request of the deceased

Antéji, and RudrOJl, the Court is bound to dlsbeheve them,
because their signatures bear every appearance of having
been added long since the document was written. The Fery
position in which they are placed plainly shows that the
yéd was not-drawn up with a view to its being attested ;
and it is, moreover, very evident that a ¢ burid’ has been
removed, and that Bilappd has written his name over the
wark thus left: It is from all this so clear that the yid has
been tampered with, that, even supposmg it to have been
signed by Anthji and Rudro, the Court conid not admit it
as evidence of the claim ; and, if admitted, the Court is of
opinion that, as the yad only refers to ,an agreement which
has never been drawn up, and gives no specific claim, an
action would not lie on it, Under these circumstances the
Court determines on throwmg out the claim, and saddling
the plalntlﬁ' N a,rasmlha.rav, -with all costs.”

The grounds of objection set forth in the memorandum of
appeal were (amongst others) as follow :~—

. That the v4d No. 5 having been proved by the evidence
of witnesses, and the opposite party not haying disproved
it, the J. Judge should not have doubted its genuineness.

“ That the Judge shoul not have thrownd out the claim
on the ground that the ydd No.5 set forth that another
document would be passed : since no such document was
passed by the defendants, according to the indorsement
on the y&d ; and, therefore, thero was no objection to allow
the claim on the bond No. 3.

“ That the bond sued on was passed while its makers
were-undivided in interest, and, therefore, the family debts
should be paid by the family according to the Shéstras ; and
as the defendants have taken possession of the estate, the
claim should have been awarded against them all.”

-
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1605. The appeal first came on for héaring on the 17th of

SARASURIA p oot 1863, bofore Savsss, C.J., and Newrox, J.

RA'Y

KRIsHNARAY i) (with him Fakirappé Lingappa) for the appellant. a
v.

v““"f,;i,";w_ Dhirajlal Mathuradas for the respondents.

The Court was of opinion that the evidence upon the
record was nob sufficient to emable it finally to determine
the case ; and resolved to call upon the District Judge to
take additional evidence : prescribing the manner in which
it should be taken, and the points to which it should be
confined, as follows ;:—

« Tt is ordered that the caze be referred to the -District
Judge, for such inquirics as he may think proper respecting’
the circumstances under which tho signatures of the attest-
ing witnesses were made, in the manner appearing upon
the side and the lower part of the yid No. b. It is further
ordered that the District Judge also make inqguiry, by
comparison of handwriting or otherwise, whether the
names of Antidji and Rudro Négniath to the ydd No. 5 are
genuine signatures ; and that he also inquire whether the
accounts produced, under the darkhist No. 83, arc public
accounts, and if su, from whose custody they were produced,
and certify how fur, in the District Judge’s 6pinion, they
support the case of- the plaintiff; and that the District
Judge certify to the Court his opinion upon the evidence
taken npon cach of the above points.””

The appeal came on for further hearing this day, when the
following report by C. H. F. Shaw, Acting Judge of Dhér-

wir, was read :—

“ Witness Balappa deposes to the eircumstances under
which the signatures of the attesting witnesses were nmd)e,
in the manner appearing upon the side and lower part of the
_‘va-id No. 5; and the witnesses Gurnith and Bilaji Venkatesh
ientify the signatures of Antéji and Rudro Négnz’lth. at-
tachied thereto.

.“ A commission, summoned without notice, and composed
of the Deshi and Deshpénde, hereditary district officers,
and aceustomed to such Inquiries, pronounce the signatures
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sttacked to the exhibit No, b to be similar to the acknow- 1965,

ledged handwriting of Ant4ji and Rudro Négnhth. - Nanﬁz'vmm.
“The accounts were proved as per Mémlatdir’s report, Kaimmann’y

exhibit No, 54, dated 26th March 1864, as follows : « Govind yAXAYE
Rimchandra Deshpinde produced them. * * * Therefore,
these accounts can scarcely be called public.”

Savssg, C.J, :—We must reverse the decision of ‘ﬁhé Dis.
triet Judge, and decree for the plaintiff.

Dhirajldl asked that it should be declared in the decree,
that the defendant Bhavinrdv, the grandson of Antdji Vira-
piksh, was only liable to pay the debt of his grandfather,
without interest, independent of assets : citing 1 Strange,
H. L, 167

The decreo of the Court was as follows :—

Upon reading the report of the Acting Judge of the dis-
trict of Dharwér dated the 29th day of August 1864, and
the evidence taken under the order of this court bearing -
date the 17th of August 1868, the Court finds the ydd
No. 5 to be a valid instrument, and binding upon the
defendants. The Court thereupon reverses the decree of
the District Judge, bearing date the 24th day of J uly 1861;
and orders that the plaintiff recover Rs. 14,983-4-6 against
the defendants, with six years’ simple interest on that sum of
Rs. 0 per cent. up to the filing of the plaint; and the Court
farther orders that the plaintiff be paid interest upon the
sum decreed ot the rate of R, 9 per cent. per annum until
payment ; anfl, the defendant Bhavénrav so desiring it, let
reference be had, in levying the amount of this decres, to
the fact that Bhavinrdv is a grandson of Antaji, the original
debtor : costs on respondents. A

. ' Appeal allowed.

Nore.—“ Brihaspati declarcs: ¢The sons. must pay the debt of
their fathcr, when proved, as if it were their own, [that is] with interest 3
the son’s son must pay the debt of his grandfather [but] without interests
and his son [that is, the great-grandson] shall not be compelled to' -
discharge it, [unless he be heir, and have assets.]’ ¥ Ok x k&

“ The order of those hound to pay the debts (of one deceased) is
thus told by Yédnyavalkya :—° He who has received the estate must
pay the debts of it ; and in Iike manner, he who takes the wife [of the

11—5
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deceased] ; or the son, whose [father's] assets ave mot held by another

ashrita] : but of one baving uo son, the other heirs [vikthinah,

(anar; K Kk k%

must pay the dehts : or may levy them, para. 18.} '

« And sirst of a1}, he who has received t_he estate: ; on failure of him,
the person who takes the wife ; and on failure of him, the. son, possassefl
of unalicnated wealth [ananyéashrita].  If there be none, 1t must l?e paid
by the grandsons, buf the principal only. If they be pot in e?:ls'tenc.e,
then the great-grandson, the wife, daughter, or other heirs [rlkthmah]., if
they have received the estate, must pay the dcbt——sl}ch is the meanmg.
It is not to be paid by the great-grandson, the wife or the othe:r, i
thev have not taken the eitate. DBut receipt of cver so small a portion of
the estate, imposes the lability of liquidating the debts, to whatever
amount. Tor there is no such law, as [that payment shall follow only

* on receipt of property] equal or more than equal [to the debts tobe

Juune 21.

puid Y Vyavahira Mayidkha, Chap. V., Sec. 1v., § 12, 16, 17—Stokes,
H. L. Bks,, pp. 122-123.—Ep. - .

L]
——

Specinl Appeal No. 47 of 1865, °

TMMARSA’ PORA/NIK  ooviiinannee. o o Appellant,
Baprva’, son of Kuepadouna' .........Respondent.

Forfeiture—Landlord onhd Tenant—Lease—RentmReliqf-—quuity—d
Milgeni Tenure.

The ncceptance of rent by a landlord, after the institution of 2
suit to rccover possession of the land, is not a waiver of a forfeiture by
the tenant under a condition in the lease, - . )

A tenant, upon payment of all costs of the suit, will "he velieved from
the consequence of such a forfeiture, in accordance with the practice of
Courts of Equity in Fogland and America.

THIS was a special appeal from the decision of F. D. Mel.
vill, Acting Distriet Judge of Cénard, in Appeal Suits

Nos, 88 and 95 of 1864, against the decree-of the Munsif of

Bhatkhal in Original Suit No. 110 of 1862. '

The facts of the case sufficiently appear from the follow:
ing judgment recorded in the District Court :—

“ This action was instituted by Timméirsh Purinik to re-
cover land yielding a produce of 333 mudis of rice, and
balance of rent for Durmati (a.p. 1860-61) Rs. 36, and interest
thereon Rs. 3. Badiy4 admitted the lease ; but pleaded full
payment of the rent.

“The Bhatkhal Muansif decreed that Badiya

. should pay the
rent claimed for the ye

ar Durmati, as the receipt produced
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