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pears not to have been taken Tbeforoe th(-a Munsif. .The suib
appears to have been condueted as if this .WaS‘ admitted, and
when that is the case, Wo think an objection of want of
evidence of the fact cannot be taken ona special appe‘a,l.
Stracy v. Blake {«) and Doc d. Child v. Roe (L) are In-
tances of the application of this principle. .

Ve arc asked by the appellants’ counsel to make a decree
for redemption of the six annas share; but, even supposing
it would be right to do so after the lapse of upwards of
sixty years, the appellants cannot have such a decree upon

the present plaint.
Decree affirmed.

(a) 1 M. & W., 168. () 1 E. & B,, 279.
—trp e

Special Appeat No. 784 of 1864.

Mott! BHAGVA'N ceinereeevereeennnnnnnn . Appellant.

Harir'vaN GIRDHARDA'S ..ovvvueeineonn s, Tespondent.

Issues, Framing of — Finding on— Question of Fact— Remand.

_The Bigh Court will not, in a special appeal, remand the ease, where
there has been a distinet finding by the District Judge on the only issue
framed by him, although he may have omitted to find on another issue
raised before the Munsif, but not called for by either party in appeal.

HIS was an appeal from the decision of C. IL. Cameron,

Judge of the District of Strat, in Appeal Suit No. 169
of 1863, reversing the decrce of the Munsif of Balsad, in
Original Buit No. 860 of 1862,

Harjivandas Girdhardds sued Mot{ Bhagvin and Ramdas
Jayachand to remove an attachment from, and to establish
his ownership to, a house attached under a decree held. by
the defendants. ’ The. suit was brought on a deed of sale
passed by Amthd Rasikdas to the plaintiff, dated the 26th
(;f Novelnyber 1?61 > by which the house in dispute was sold
or Rs. 751, being the principal and interest due on a sgn
mortgage of the same house dated the 10th of August 1860.

The defendants contended that the sale by Amths to the
plaintiff was collusive and without consideration, and that
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Amtha had no right to sell the house in question, which he ___ 1865.
had inherited from his maternal uucle Nhagar Bhagvén, until B:I;Z?w
he had satisfied the dcl?t due by him as heir of Nagar to the g, o o
defendants, and for which tho decrco under which the house G1rDHARD A2

was attached wus obtained.

The points for decision laid down by the Munsil wers:
{1) Was the sale by Amtha to ths plaintiff collusive; (2)
Was Aintha, as heir of the deceased Nagar Bhagvén,
competent by Hindd law to sell the property of the deceased
without paying his debt.

The Munsif found thal the plaintiff, in collusion with
Amthd, took from him the deed of sale (No. 2); and that it
was not proved that any money had been paid or received
under the previous mortgage bond. After recording at con-
siderable length the reasons for this finding, the Munsif
concluded as follows :—

“Thus there are wany importang digerepancies in the evi-
dence of the plaintiff’ Harjivan’s witnesses. 'Therefore, the
Court 1s not satisfied in any way that the bonds Nos. 11 and
2 were passed bond fide, that thoy were signed and attested
when they were passed, and that the money stated in them
was paid and received ; but it distinetly appears that both
the bonds were passed collusively.

“Tn addition to the said discrepancics the Court tinds
that the vendor of the house, Amthd Rasik, has been taking
His meals in the house of the plaintiff, Harjivan, for the
last three or four years, and residing there during the last
year, and that the attesting witnesses to the exhibits Nos. 2
and 11 are the plaintiff’s clerks, debtors and near relations.
And the Court has no doubt but that Amthé, having colluded
with the plaintiff, with a view to save the property from
sale for the debts of Amthd’s uncle Nagar Bhagvin, whose
heir Amtha was, passed the bonds malé fide.”’

It being unnecessary to find on the secend issue, he ve-
jected the plaintiff’s claim with costs.

On appeal, the District Judge laid down the issue for
.3
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decision to be: «Has pleintiff, Harjivandas, provgdl‘his
ownership of the house ; and found as follows :— ‘

“ My finding on this issue is that the plaintiff, Harjivandas,
has satisfactorily proved his ownership. The deed No. 11
is proved by witnesses Nos. 43—48, and is acknowledged
by Amtha Rasik, No. 23. This is the principal deed w;l\lic.h
was passed by Amthi to the plaintiff, Hmjiva.nd,é& It
appears that after this, and within the three years’ limitpa§
which time, by deed No. 11, the property mortgaged was
to be considered as sold, the son, Prdnjivandas, obtained
another decd (No. 2), which Ainthéd Rasik also acknowledges.
The execution of this deed, No. 2, is the main point on which
the allegation of collusion and deceit rests ; but the expla-
nation given by Harjivandds is quite consistent with pro.
bability. The son, not being certain about'deed No. 11, got
deed No. 2 exceuted.  His having done so does nob affect
the validity of No. 11, but rather increases its force. The
evidence of Diydbhdi (No. 32) and Haribhai (No. 34) shows
that they are in possession of the property as tonants of
Harjivandds ; and against this the defendants offer no proof.
Had plaintiff’s claim rested solely on deed No. 2, there might
have been some ground for suspecting collusion ; but as No. 2
is merely in continuation of No. 11, however unnecessary its
execuiion may have been, it does away with the reason for.
suspicion, and adds to the weight of the proof adduced in
favour of No. 11, The plaintiff caunot be said to have per-
jured himself in this case. Tt scems his son; Préanjivandas,
docs manage all business affairs for him now ; and his acknow-
ledgment }'GSPOCt".ng this, and that he, Prinjivandés, got
the dcm'l No. 2 exceunted, cannot be looked on in the light of
false evidence wilfully and malicionsly given.” ;

“ No harther issue was called {or by either party.

“On the above facts, I revorse the decres of the Munsif

of Balsad, and allow the Plaintiff Harjivandés’s claim, adding
all cozts of both original and appeal courts on defendants.’

Thecase was Iy e ('
e was henrd before Covcn, Newrox, and Warpex,JJ.

Reid and ‘Dhirrzﬂﬂ‘l Mathuréadés, for the appellants ;:—The
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Munsif correctly laid down two issues; bat .h&ving found
for the defendants oun the first, it was \mnecessm:y fo
decide the second. The Judge framed a single issue, which
was far too broad, and appears to have entirely ‘excluded
from his consideration the second point, left undecided by
the Mungif. This was ““a substantial error or defect in law
iii:the‘}prbcedure or inyestigation of the case, which may
have produced error or defect in the decision of the case upon
the merits*’ Act VIIIL. of 1859, Sec. 372, Moreover, the
reasons given by the Judge for the conclusion he comes to
on the questioy of collusion will.not bear examination ;
and he has not found whether there was in point of fact any
consideration, either for the mortgage or for the sale. The
case should be remanded, and the attention of the Jndge
called to the questions he has left undecided.

Néndbhai Haridas, for the respondent, was not called upon
by the Court, ) :

‘35
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Coven, T.:—We cannot see any grounds for remanding
this case, except it may be that the Judge came to a wrong

conclusion on & guestion of fact ; and, sitting here in a special
appeal, we have no power to remand on that ground. The
defendant did no ask for any other issué in the lower
appellate court. ‘ ' - ‘

" Decree affirmed.

Notr.—Corpare with this case the decision in Rdmdds Sakharlil v.
"Gangidhar R. Dongre, post, p. 186.—Eb. ’
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