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There is no doubt, therefore, that the plaintif has sustained
substantive pecuniary loss.

As, however, part of his aggregate income arose oub of
gratnities, the privation whereof gives no right of action,
the preferable mode of estimating the damage he has sus-
tained by privation of fees is to ascertain the amount of
fees actually taken by the defendant, from the period of his
intrusion in the office, down to the time at which the present
action was commenced,

Having regard on this point to the evidence of Ibrihim
Nekwire, the Naib, who examined the defendant’s books
of accounts, it appears that tho aggregate of the sums re-
ceived by the defendant for fees within the period specified 1s
Rs. 4,713, and this, in my opinion, ought to be the measure of
the plaintiff’s damages, together with all costs of the suit.

Special Appeal No. 127 of 18065.

Basvaxtea'y Kivisea'rea' .o Appellant.
Mavra'ees’ Kipivoa'eea” ..l Respondent,

Primogeniture—~ Hindu Law— Custom —Family Custom—Descent of
Ancestral Estate.

A custom in the ease of a petty Hindu family that the family estate
shall dexcend to the cldest son, the sccond and other sons being entitled
to maintenance ouly, eannot be supported.

Scnble, that a different rule would apply to such a custom prevailing
among Thakurs and Chiefs of the Bombay Presidency.

LIS was a Special Appeal from the decision of F. H.

Shaw, Acting District Judge of Dhirwar, in Appeal

Buit No. 263 of 1862, confirming the decree of the Sadr
Amin of Bigalkot.

The case was argucd before Forrns and Newros, J.J.

Reid (with him Fakirdppé Lingdpps and Dhirgjlal
Mathurédés) for the appellant.
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White (with him Ganesh Hari Poatvardhan and Nandbhai
Huridas) for the respondent.

The facts of the case sufficiently appear from the following
judgment :—

Newrow, J. :—This was an action by Basvantriy, who
claimed as the second of the three sons of one Kidingdpp4,
torecover from his clder brother, Mantéppi, a third share of
wmam lands, assessed lands, and houses sitnated in several
villages of the Hungund talukd and the district of Dharwhar,
and estimated altogether, with some cash payments included
in the plaint, at Rs. 567-8-0.

The defendant, Mantippd answered that the plaintiff was
a kinsman, and as such entitled, according to the custom of
the fumily, to maintenance, bub not entitled to any share in
the lands and money payments or other property ; that the
plaintif had reccived a house and some land in licu of main-
terance, and that this land baving proved insufficient, an ad-
ditional portion had been allotted to him ; and that he had
then, a.p. 1852, cxecuted in favour of the defendant a deed
of acquittance by which he relinquished all claim to the
estate and other property; that partition had not been
allowed in the fumily for several generations, the cldest
member succeeding to the whole of the property and
liabilities ; thut the whole of the property was not included
in the suit, and ihat part of the claim had been under-
valued, and that sowme ol the lands and houses claimed were
not in the possession of the defendant, but had been granted
away to others by his ancestors.

The Sadr Amin of Bdgalkot, who tried the original suit,
laid down three issucs on the questions whether the whole
of the subject-matter was included in the plaint, and the
claim rightly valued; a fourth as to the genuineness of the
alleged deed of mcquittance; a fifth whether the plaintiff’s
title was proved ; and a sixth whetber, if so, any grants made
by the anecstors of the parties should be excluded from the
property in which they might be entitled to share. He con-
sidered the suit rightly valued except with re§pect to some
land at ome village, which, relying on certain revenne re-
cords unproved and inadmissible as independent cvidence,
he considered to be sarv indm; but, holding the deed of

aequittance proved, and the plaintif’s abandonment of his
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title to a share, if he ever possessed one, thus established, he
decreed for the defendant, giving no judgment on the fifth
and sixth issues, though evidence to the former of these was
adduced and recorded.

In appeal the. Acting Judge of Dhérwir confirmed the
dzcision of the Sadr Amin, finding the evidence that the eldest
member of ths family gave only maintcnance to the other
members “ stronger fur than that called by Basvantippd to
prove the custom of division,” and holding the defence of
Manthppd consequently to be a good ons, The Judge also
held that, if partition had been otherwise permissible, the
plaintiff had, by execating the deecd of release No. 10, which
was found proved, lost all title to a share in the propery
claimed.

The case was heard in special appeal before the lats
Mr. Justice Forbes and mysclf, and the only points argued
were those determined by the District Judge, The questious
for our decision were, therefore, two—the first, whether ary
such castom as is alleged, in opposition to the general rule of
Hindd law, has been established with respect to the property
in dispute, by virtue of which the plaintiff is debarred from
obtaining partition of itandlimited to a right to be maintained;
and the second, whetlier in case such custom having the force
of law is nnt proved, the plaintitt has lost his right to demand
partition of the family property, or of any portion of i, in
consequance of the exceution by him of the Bxhibit No. 10.

With respect to the former point, it is not contested that
the properiy is not ancestral, or that the parties are not
brothers, or that the proper share of the plaintifl’ as one of
three Lrothers would not be one-third of the undivided family
property, if the ovdinary law of inheritance among Hindis
governed the case. The allegation of the defendant is that
for many generations in the family to which the parties be-
long, the younger members have by custom received only
o grant of land for their maintenance, and that they have no
right to cnforce partition of the watan. The law to be
applied to the case is Jaid down in Sce. 26 of Reg. IV. of
1827, whero it is enactod that  the lasw to be observed in the
trial of suits shall be Acts of Parliament and Regnlations of
Gwernment.applicable to the case ;in the absence zf such Acts
::(i PR.c*glulatmus, the usage of the country in which the su.it
‘1tnone such appears, the law of the defendant : and in
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the absence of specific law and usage, justice, equity, and
good conscience alone.” Admittedly there are no Achs or
Regulations by which the quoestion bictween the parties to
this suit could be deeided, and it must, therefore, be deter-
mined by the law of the defendant, unless precedence is to
be given to any usage of the country in which the suit arose.
Now it is to be remarked that the defendant does not plead
the existonce of any custom opposed to the Hind( law, and
coming with any strictness within the deseription of a “usage
of the country.” He does not even allege any vsage of a

articulzu‘ distl‘ict or Of a C(lSt(_‘ but Stflt(‘s a custom (PbRGI‘VOd
>
————— e

in his family, and attempts to support it by evidence which, if
such a custom were a valid defence would not be legally
gufficient for tho purposc. There are five witnesses (64,
65, 66, 67, and 68), onc of them the third brother, and two
others relalives of the parties, who depose that partition has
not been enstomary in the family of which the parties are
members, and speak to a custom of allowing maintenance to
the younger branches, or recent instances in which individual
members have received maintenance, but they are not able to
ghow that cven this practice has been general or of any long
continuance. Witness No. 65 and another, No. 69, also state
that maintenance is allowed, instead of a share in the ancestral
estate, in similar waians in other parganhs; and an exhibit,
No. 21, is recorded to show that arbitrators in a.p. 1829,
when the territery was not under the Regulations, decided
against tho claim of another wmember of the family to the
whole watan, ou the ground that it had been in the posses-
sion of the branch to which the parties in the prosent suit
belong for upwards of a hundred years. The parol evidence
18 of a very defective and unsatisfactory character, and the
arbitration award has been chiclly relied on,  Thereis nothing
to show that it was ever filed in any cowrt, and it has been
recorded unproved. The question then at issue appears to
have been, whethor the wafan had descended from one
Mantdppa to the then plaintiff through Mantippd’s post-
humons son by a péf wife, or had been made over by the
said Mantdpph to his brother, under whom the defendant
in that case claimed. A. decision of this question in favour
of either party would rot necessarily have affected the _point
now under consideration ; for on the issues then raised it was
not essential to an award of the whole property to either
the plaintiff or the defendant in that suit that the waton
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should bo held to be impartible,and to descend entire under
all circamstances to the cldest male member, though the
claim of each party was to the whole of the watan, and the
whole was eventually awarded to the defendant. But such
a judgment, even if it had been on the point at issue, and
otherwise entitled to consideration, would have been far from
conclusive on the question. The whole document, too, bears
evidence of lawless times, and of an insecarity in the midst of
which the best gnarantee for the preservation of the property
may have been its continuance as an undivided estate under
the management of the senior member, a cainst whom relatives
entitled to share may, as is common in Hindd families, have
found no cause to put forward any clain.

The award deals apparently with the centive watan and
not with the cldership only. An award of the latter,
Tad it stood alone, would not have given any sup-
port to such a title as is now put forward ; for it is usual
throughout ihe villages of this Presidency, where no such
custom as that set up in the present ease has been heard of, for
the eldest member or the representative of the eldest branch of
the chicf family (the paril) while sharing with other members,
under the ordinary rules of the ITindid law, all Tands attached
to the offiee, yet, by vight of his eldership, to claimand to be
allowed various Lonones and preeedences, and sometimes per-
quisites which are, or arve treated ag, indivisible.  Buf if the
award of 1320 afforded innch stronoer support than it does
to the defence seb up in this case, that under no cireum-
stances can a brother claim from his brothers in this family
a share in any of the family property, the Court would still
have great eanse for hesitating to admit it as sufficient ground
for a decision for whick it is believed that no precedent can
he found in any similar case in the records of the courts of
this Presideney. No ease has been quoted in the defendant’s
favour, and the Conrt is not aware that such a case on this
sule of India conld he referred to.  In only one case, a case
from the same district (Appeal No. 2 of 1861), Swamerao 8.
Desare v, Kowler M. Desuee (a) does such a defence appear to
have been set up, and it was there held not to be established.
No textindeed from the Hindd law-books has been adduced
forthe defendant’s proposition, though in Manu, Ch. VIIL. 41,
the rules of certain families, as well as the particular laws of

(@) 8 Harrington 273,
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classes, the laws or usages of" districts, andthe customs of ten- __ 1865.
der traders, are mentioned as to beinquired into and respected, ﬁ;fl‘ iy ::; N
if not repugnant to the law of God. Andeffect has been given v.
to thig rule in cases within the Presidency of Bengal, and spe- K)f:,‘f ;:::;}A.
cially in two cases In which appeals were made to tho Privy
Council, and in both of which il is to be noticed that the
subject-matter was a rdj or principality, and that it was
shown to have descended undivided to the eldest male heir
during several genmerations. 'The cases are those of Rawut
Urjun Sing and ancther v. Rawut Ghunsiam Sing (b), and of
Baboo Gunesh Datt Sing v. Muharaja Moheshur Sing (¢}, In
the lntter of these cuses their Lordships remark : © By the
general law prevailing in this district, and judeed generally
under the Hindd law, estates are divisible among the sons,
when there are more than one son; they do not descend to
the eldest son, but are divisible amongst all.  With respect
to a Rij, as a Principality, the gencralrule is otherwise, and
must be so. * * * Again, there is no doubs
that the gencral law with respecet to inheritanee, as well as
with respect to other matters, may, in the casc of great
families where it is shown thet usage has prevailed for a
very long serics of yours, bo controlled, nnless therve be posi-
tive law to the contrary” (p. 187); and Tapprehend that the 3
same law would unhesitatingly be applied to some clagses of
Thikurs and Chicfs in this Presidency, among whom, by
settled custom, the principality descends indivisible to the
eldest son.  DBut it would be a dangerous doctrine that any
petty family-—and in the easc under consideration a third of
the family property is valued for the purposes .of the sutt ab
little more than five hondred rupces—is at liberty to make

a law for itscll, and thus to sctaside the gencral law of tho i
country. On the first question, then; the Court decides against
the defendant (the respondent), that no custom liaving the
force of law and applicable to this casc has been made oub

to except the property in dispute from the general rules of

inheritance of the Hindd lasw.

s T

With respect to the second question, the courts below have
found the genuineness of tho exhibit No. 10 established, and
their judgment on this point is final. The purport of the do-

. cument is that the plaintiff thereby abandons all title to the

(8 5 Moo. Ind. App. 169.
(¢) 6 Tbid. 164.
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as it is valid, it will be effcctive against him.  Under the pro-
visions of ¢l. 1, See. x. of Reg, XVIIL. of 1827, it requires &
stamp ; and under cl. 2 of Seec. xi1. of the same Regulation,
as it is a writing not for a specific sum, it might have been
executed on astamp of the value of eight rupees, or, if written
on a stamp of less value, may be made effective only up to the
utmost sum covered by such stamp, under the rule contained
in the previous clause of the same section. It was originally
written on plain paper, and contains an agreement for subse-
-quent stunping, whicl was permitted by Sec. 13 of the same
Regulation. A stamp of two annas has since been impressed
on it, and by this, under the clause previously referred to,
and Appendix B to the same Regulation, the highest sum or
value that can be sccured is Rs. 61. To this extent only
the exhibit No. 10 1s valid, and to this extont, it operates to
reduce the plaintiff’s claim,

Tor these rcasons tho Court reverses the decrec of the
District Judge, and orders that the plaintiff, Basvantéippd,
do recover the share of tho watuns claimed by him to the
extent of Rs. 503-8-0, with costs in proportion. #

TavrLor v. Brooxe.

Ship—Shipping Qrder—Words *“ Ready 1o receive Cargo.”

The words “ ready to receive cargo’ inserted in a shipping order mean
that the ship, on the day named in the shipping order, shall be ready te
receive a full cargo, by whomsocver offered, and not merely ready to re-
ceive the guanfum of cargo mentioned in the shipping order.

THIS suit was brought by the master of the ship Fleur-de-

Lis to recover Rs. 1,925 for damage sustained by him
by reason of the defendants failing to ship 1,060 bales of cote
ton according to contract.

The contract was in the form of & shipping order, dated
March 12th, 18363, and was granted to the defendant by the

¥ Note—Judgment was delivered orally by the late Mr. Justice Forbes in
this case, and no writien judgment was recorded. The grounds of the
(;ourt’s decree were subsequently embodied in the above form by Mr. Jus-
tice Newton, to whom the Editor is indebted for the report,
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