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1863, pally, after the death of the principal defendant, Réimlé Thé-
TH&:‘;:;‘:,’;A,S kursidés, compromised. The Bill in that suit prayed that the
v. alleged agreement, releases, and undertaking of August 1860
L‘,‘}‘.}:{,ﬁi;’“’ should be declared fraudulent and void, and be set aside,
etal.  that the copartnership consisting ‘of the plaintiffs, the de-
fendants Lakshumand4s R4dhdkisan the miuor, and Rémldl
Thikursidés in the Bomrbay branch firm, should be declared

to be dissolved from the 31st May 1860, or the 5th June

1860; that an account should be taken of the dealings of
that branch firm, and of the moveable and immoveable pro--

perty of that branch firm in the possession of the defendant

Ramlal, &c., &c. \

Pl AT

1861. Jn the late Supreme @ourt, FEquity Zive.

Aung. 30.

Ra'mopaxprA DADA” NATK oavinenvnnaneoe Plaintiff
Da’pa” Masa'pev Na‘®, LarsnuMan Da'pa’
NA'tk, and Kusaav Da'pa’ NA'IE... ... ... Defendants.

Hindu Law— Partition—-Moveable ancesiral property--Immoveable anees
tral property—Ancesiral business—Supreme Court—dJurisdiction,

On this side of India a son (Hindd) has no right to enforce partition of
ancestral moveable property in the hands of his father, or to claim a
separate share in an ancestral business against his father’s will, although
the son alleges that his father is prejudiced against him, and intends to
deprive him of his succession to such property and business. )

Semble, that such son cannot enforce partition of immoveable ancestral
property under similar circumstances.

The late Supreme Court had no power te decree a partition of ancestral
property situate beyond the limits of its jurisdiction.

HE Bill stated that Mahfdev Narayan Naik, deceased, a
resident of Shépur, jn the independent state of Sngli, in
the Southern Maratha d\lmtry, during his lifetime and up to
the time of his death carried on an extensive business as a
shroff gt Shapur, having branches at various places, and
amongst othors at Bombay, where he carried on the same
basiness under the name of Mshddev Nardyan Shapurkar,
by his munim, Kharsetji Ejiarji.

Mshidev Nirdyan Niik died intestate in the year 1847,
leaving two sons, Harba Mah#dev N4ik and DAda Mahédev
Niik, and seven grandsons, namely, Vithoba Raghobé (the
son of Réghobd Mahédev, who had predeceased his father),
ShrinivAs Venktesh and Eshvant Venktesh (the sons of
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Venktesh Mahfdev, who had also predeceased his father), _ 1861.
Govind Harbé (the son of the above-named Harba Mahidev oo piir,
Naik), and Ramchandra Dfd4 Néik, Lakshuman Dad4 Naik, Naix
and Keshav Dad4 Néik, the sons of the defendant DAd4 pypa Mana.
Mahfdev Ndik, his heirs and next of kin according to Hindd P&v Na's
law him surviving. o etal:

Mahbédev Nardyan Naik at the time of his death was pos-
sessed of moveable and immoveable property, consisting of
a family-house at Shapur, of the value of about Rupees four
thousand, cash, hundis, notes, gold, silver, capital employed
in his said business, and outstandings to the extent of Rupees
2,561,000, or thereabouts, and joys and jewels of the value of
about Rupees 10,000,

Mahadev Nérdyan Ndik, with his sons and grandsons,
formed at the time of his death an undivided Hindd family
in food, worship, and estate, and after his death his sons
and grandsons became entitled in coparcenary, according
to Hindd law, to all the property left by him.

As the said Harbd Mahfdev Néik, the eldest son of the
intestate, was dumb, and therefore incapable of carrying on
business, the defendant, Dadid Mahidev Néik, as the only
other surviving son of the intestate, possessed himself of the
estate, and undertook the management of the business of the
estute, on behalf of the undivided Hindd family, and realised
large profits thereby, and the same were added to, and formed
part of, the ancestral estate of the family. .

Shortly after the death of the intestate, disputes arose
between Dédia Mahddev Naik as such manager, and Vif-
hob# Réaghobé, Shrinivds Venktesh, and Hshvant Venktesh,
who alleged that Dédéd Mahddev Naik did not keep proper
books of account of the estate and business. In conse-
quence ‘of these disputes, Dada Mahadev Naik, in the year
1851, in consideration of the sum of Rupees 54,000 paid by
him to Vithobi Réghobf, and of the sum of Rupees
47,000 paid by him to Shrinivés Venktesh and Hshvant
Venktesh, obtained from them respectively releases _of all
claims in respect of the ancestral property and business ;
snd Vithobd Réghoba and Shrinivas Venktesh and Eshvant
Vﬁnktésh thenceforth ceased to be members of the undi-
vided family. )

- In the year 1857 Harbé Mahadev Naik, being dissat}sﬁed
with the management of the ancestral property and business,
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commenced proceedings in the Court of Sangli for an account
and partition. Dddd Mahidev Ndik however came to an
amicable settlement by giving to Harba Mahadev Naik a six-
annas share in the family-house at Shépur, and paying him
Rupees 65,000 in cash; in consideration whereof Harbi
Mahadev Néik executed a release of all claims in respect
of the ancestral property and business, and thenceforth the
said Harba Mahadev Néik and his heirs ceased to be members
of the said undivided family.

Afier the execution of these releases, Dada Mabddev Naik
and his three sons, as surviving members of the original
family of Mahadev Nérayan Naik, became solely entitled in
coparcenary to all the residue of the ancestral property and
business with the accretions thereof.

After the exccution of the releases, Dad4 Mahidev Naik
as head of the family, continued in the possession of the
residne of the ancestral property and in the management of the
ancestral business, which he carried on at various places, and
amongst others at Bombay, with the family funds, under the
original firm of Mahidev Nérdyan Shépurkar, on behalf of
the family. : (

Until a comparatively recent period, the plaintiff and
the defendants resided together in the family-house at
Shépur as an undivided Hindd family, and the plaintiff and
the defendants, Lakshuman Didd Ndik and Keshav Dadd
Naik, used to assist their father in carrying om the busi-
ness, acting generally as Mehtis, but neither the plaintiff
nor his two brothers were allowed to tuke any part in the
management of the business, or to kesp books of account,
and in fact none of the regular or customary books of account
of a shroff were kept by D4dd Mahddevy Naik. There was a
book called Bode Khita, in which entries were made by Déd4
Mahddev Niik alone, and which he retained in his own
custody, and did not allow either the plaintiff or his other
two sons at any time to inspect.

The plaintiff having attained to years of discretion, and
being dissatisfied with the mdnner of keeping the accounts
of the business, on many occasions expostulated with his
father, and urged him to allow account hooks to be kept;
but his father refused, and finally excluded the plaintiff
altogether from any participation in the affairs of the busi-
ness, and commenced a series of persecutions against him,
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In June 1858 Dhda M4hAdev Néik, being greafly incensed 1861
against the plaintiff, in consequence of his respectful remon. g;;“ﬁi“u‘l
strances, applied to the Mamlatdir of Shipur for an order Na'ik
to eject the plaintiff from the family-house and from the shop, Dabar .1'3,[“{_{.
on the pretence that he was divulging the secrets of the DEV Na'ix
business to strangers. The Mémlatdar declined to make the et
order, but directed both parties to give securities to keep

the peace, which was done.

Subsequently to this order the plaintiff continued to reside
in the family-house with his father, until August 1858, when
the latter announced that the sum of Rupees 49,000 had
been stolen from the family-house, and applied to the
Méamlatdar to assist in discovering the robbers, and offered
a large reward for tho recovery of the property, informing
the Mémlatdér that he did not know whom to suspect. The
Mémlatdar failed to” discover the property alleged to be
missing or the alleged robbers.

About two months after the alleged robbery Dad4 Mihidev
Niik loft Shéipur, and went to reside in Belgdm (which is
“distant about a quarter of a mile from Shédpur), and then
proceeded to give information of his alleged loss to the
English aunthorities at Belgém, and applied to them for their
agsistance in tracing the robbers, the reward for the recovery
of the property still being offered; and he then stated that
be suspected the plaintiff, his nephew, Shrinivds Venktesh,
and other persons, of having cffected the said robbery.

In consequence, the plaintiff; Shrinivis Venktesh, and one
Négesh Biburilv were seized at Shdpur, and imprisoned at
Belg4m, and in order to obtain their release were compelled
to deliver up gold and other property of the value of half alakh
of rupees, or thereabouts. Upon obtaining their release the
plathtiff, Shrinivds Venktesh, and Négesh Béburiv, respec-
tively brought actions in the Supreme Court a.gail.lst the Can-
tonment Magistrate, which actions in December in that year,
before they came on for trial, were compromised by'the pay-
ment of a very large sum of money, towards w.hlch ]_)ada-
Mahidev N4ik (though not a party to any of the said actions)
contributed upwards of ten thousand rupees.

On the return of the plaintiff to Shipur he found that his
father with his family (including the defendants, Lakshunf;ar_;
Déd4 Niéik and Keshav Déada Niik) was residing ab Belgam,
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where he was carrying on the ancestral business. The plaintiff

“RawemAN. 1 lied to his father to return to Shipur, and either to allow

pra Da'pa’

NA'1E

him, the plaintiff, to take part in the conduct of the said

Dypa’ Mana'. business, or to assign hima proper mainfenance-out of the
pev Na'1s family funds, or offered to proceed to Belgfm and take up

et al.

his abode with his father, and assist him in carrying on the
business at Belgdm ; but his father refused to accede to any
of these propositions, or to allow to the plaintiff any main-
tenance out of the family funds; and the only benefit which
the plaintiff then and afterwards derived from the ancestral
property was, that he was allowed to dwell in the family-
house.

The plaintiff, in or about the month of November 1860,
applied to the authorities of Shépur to compel Dddi Mahd-
dev Néik to pay over or secure to the plaintiff the share of
the ancestral property to which he was, according to Iindt
law, entitled ; but as D4d4 MahAdev Niik was then resident
at Belgém, out of their jurisdiction, the authorities decided
that they were unable to give the plaintiff any assistance.

D4ds Mabhdev Naik afterwards declared, with reference

* to the property, that, on his death, the plaintiff-would take
nothing,

Dfd4 Mahédev Naik, with a view to defraud the plaintiff
of his just right in respect of the ancestral property, was
for some years in the habit of bestowing large sums of
money and valuable presents of gold and jewels upon his
two other sons, the defendants, and upon his daughter, Chan-
dribai, and her husband, Visudev Virkoba Néik, to an
amount far exceeding what was necessary for their mainten-
ance, or befitting their position in life ; and the plaintiff
charged that these presents were made by his father to
diminish the value of the ancestral estate; and thal the
bestowal of such presents was a wilful dissipation and ‘mis-
appropriation of the estatein consequence of the feslings of
enwity entertained by his father against the plaintiff.

Dida Mahadev Naik sometimes pretended that the whole
of the property was his own separate property, and that he
had full power and right to use, apply,and dispose of the same;
and at other times he admitted that the said property, or
some part thereof, was ancestral property; but pretended
that he was entitled to cmploy the same in his business, and
to usc and dispose of the same during his life, according to
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his own unfettered discretion ; and that the plaintiff and the __ 186L.
other defendants were not entitled to take any part in the g:i"“;ﬁ;,
management of the business, or to interfere with him in so  Nax
employing or using and disposing of the property. Da'n A.”ﬁ AHA.

The plaintiff charged that the whole property possessed by
his father was ancestral ; and that the plaintiff was, accord-
ing to Hindd law, entitled to a share thereof, under the
circumstances setforth, at once and during the lifetime of his
father ; and the plaintiff further charged that in respect of
the ancestral business, he was a partner in the same together
with the three defendants, and entitled to an account.

The plaintiff charged that by reason of the negligence of
his father, the ancestral estate was in danger of being wasted
and dissipated ; and that further or otherwise than might
be requisite for carrying on the business, and for providing
a snitable maintenance for the members of the family, his
father had no power to use or dispose of the property or any
part thereof without-the consent and permission of the plain-
tiff and his other two sons.

The plaintiff ‘further charged that D4d4 Mahddev Niik
was perverted in mind, and influenced by wrath against the
plaintiff, '

Tt was stated that the defendants were Hindi inhabitants
of Belgim, but by reason of their carrying on business in
Bombay jointly with the plaintiff under the firm of Mahéddev
Nérdyan Shépurkar, by means of their Munim, Kharsetji
Ejiarji, were subject to the jurisdiction of the Supreme
Court.

The plaintiff prayed (infer alia),

' That it might bo declared that the whole of the property
possessed by D4dé Mahddev Naik was ancestral property,
and divigible among the plaintiff and defendants as members
of an undivided Hindd family.

For a declaration that the plaintiff was entitled to claim an
immediate partition of the ancestral property.
For an account
That D4ad4 Mahadev Naik might be decrced to pay .to
the plaintiff the amount of his share, or to give secur.lty
to answer for the same, and in the latter alternmative
that the said defendant might be decreed to pay or secure
io the plaintiff for his maintainance an gmount equal to the
11 ap
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__186l. _ interest, at the rato of nine per cent. per annum, on the
f::'ﬁ':‘fn’: estimated money value of his share.
Nk

v. To this Blll the defendants demurred on the grounds m
D‘D:: 13;{;::: " that a son has no right to a partition of ancestral property
e¢tal.  during hisfather’s life and against his father’s will ; (2) that
if such right exists under special circumstances, they were not
to be found in this case; (3) that any such right is confined
to immoveable property ; (4) that the immoveable property of
which partition was sought, was not within the jurisdiction
of the Court ; (5) that maintenance was only claimed as
consequential to the partition sought; (6) that the partnership
stated in the Bill was not copartnership in the usual sense of
the word, so as to entitle tho g]amtlﬂ to relief as a copartnor
in trade.

s

The demurrer was argued before Sausse, C.J., and
AxrnouLp, J,, on 2nd August 1861, and subsequent days.

Westropp, for the defendants, contended that there had
never been a case in the Supreme Court of Bombay in which
* a Bill.was filed for such a partition as was claimed. He
contended that such partition against the will of the father
could only be cnforced in case of the father’s civil death or
degradation; and cited Vyavahira, Mayukha, ch. iv. sec. 4,
paras. 4 and G; I. Strange H. L., p. 179, 184 ; Mani, ch. ix,,
paras, 204—220; Steel’s Summary, pp. 61, 213, 216 ; Mitdk.
sec. 2 ; Baee Gunga v. Dhuwrumdass Nursudass (a).

Green, on the same side, cited Kennedy v. Farl of Cassillis

(b} ; Bayley v. Edwards (c); I. Strange H. L., pp. 17, 18,22
159, and 176 ; Daya-bhags, ch. i.

Anstey, with TVhite and Secoble, in support of the Bill, com-
mented on the authoritics quoted, and cited in addition—
Baboo J. Doss v. Bindabun Doss (d) ; Woomischunder P.
Chowdry v. Isser Chunder P. Chowdry (e); 2 Strange H. L.

316—322; Rungama v. Atchama (f) ; Sutherland on Adop-
tion, and I. Mor ley Dig. 442,

Westropp was heard in reply.

Cur. adv. vulf.

(u) Bellasis Rep. p. 16. (b) 2 Swanston 313. ¢) 3 Ihid. 703.
{d) 3 Moo. Ind A p. 175. * (e) 2 Mor. leg )66
Ioo. Ind. App. 1.
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30th August 1861 ~~Savssg, @, J, :—I do not think that the ___ 1861.
Court ig called upon to decide the first and second causes of ff,ﬁ”,‘;ﬁﬁ:
demurrer; because the right to compulsory partition,if it — Na'tx.
exist ab all, doocs not extend fto moveable property, and Da'oa’ Mama’
because the only immoveable estate of which a partition is P=,NAX
elaimed appears upon the face of the Bill not to be within

, the jurisdiction'of this Court ; therefore, there is no property
with respect to which this Court can be called upon to grant
the relicf prayed by the plaintiff, :

The highest authorities recognised in Hindd law* hold
that as between a father and his sons 'in the distribution
of paternal or other ancestral .cstate the father takes the
moveable property absolutely, or subject only to certain
conditions, none of which have been broken upon the facts
appearing on this record.

The only authority that contravenes that proposition is
that of the Mayukha, ‘ch. iv., s. 5, which contends that the
father is only eutitled to the use of the moveables, but not so
far as gift or alienation. The reasoning is based upon very
limited views, and is not at all satisfactory to my mind, even
if it were not opposed fo the greatweight of authority I have ©
referred to.

. The suit must then fail so far asit secks to enforce a
contributory ‘partition of the ancestral moveable property
against the will of the plaintiff’s father.

The only immoveable ancestral property mentioned in the
Bill is stated to be situated in the independent territory of
Séngli, and out of the jurisdiction of this Court.

The case of Sir . Carteret v, Sir Witliam Potley (g) isan
authority to show that a Court of Equity “'vill not enforce_ a
partition of real or immoveable estate situate beyond 1Fs
jurisdiction. It is very clear that this Cour.t would not 1.11
such a case have power to bring into operation the machi-
nery by which alone it effects a partition of landed pro.pert%r.

But even were this Court to entertain this suib in thl.s
respect on other grounds, the Bill does not disclose w.hat is
the law which regulates succession- to landed estate 1n the

* 1. Strange, 1. L. pp- an, 261 ; Mitdk. ch. L, sec i., paras. 21 to 27;

: ’s Di 113 ed. of 1801;
11, paras. 22, 23; 2 Colebrooke’s Dig., p-
gliyﬁ}:égl:, Ic\};.,lsecsl-: {3 & 14; Dé.yét-Krama-Sangraba, ch. VI, para. 19.

(g) 2 Swans. 323, in Notes to Kennedy v. Earl of Cassillis.
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independent territory of Saflgli, and the case of Elliof v.
Lord Winter (h) decides that every question relating to real
estate must be determined by the law of the country where

. . .
Dapa’ Mama'. the estate 18 sibuate.

DEV NAIK
et al.

On these grounds the Court cannot give any relief respect-
ing the partition which the plaintiff seeks. '

T will add, that, as the jurisdiction assumed in this suit is *
constructive merely against the defendants, the Court should
be cautious in not overstraining its powers of forcing upon
parties who are substantially strangers to 1ts jurisdiction
the laws by which it is governed; but which may be very
different from those which regulate rights in the subject-
matter of the suit in a foreign state.

The main question intended to have been raised in this
suit has been admitted at the bar to have been the right of
a son to compel partition of ancestral property during his
father’s life against his will. Upon looking into all the avail-
able authorities on this subject, I think the law must be taken
to be either that no such right exists at all, or that it exists
upon the happening of certain contingencies, which are not
alleged to exist ‘in this case ; and were I obliged to decide
that point now, I would hold that no sufficient case had been
madc for a partition on the facts appearing upon the record.

T do not think that the abstract question of the right of a
son io enforce maintenance (in a Hindd sense) from his
father ariscs here. If I thought it did, I would overrule the
demurrer; for thero is no clearer duty imposed upon a Hindd
father than that of giving “food, raiment and shelter,”” not
only to a son, but to any momber of his family.

The Bill no doubt contains the expressions that the defend-
ant refuscd to give the plaintiff maintenance out of the family
funds, and that he was without tho means of subsistence;
but I think that the character of the maintenance claimed is
defined by the context to mean something that will repre-
sent tho share in the ancestral property claimed by the
plaintiff. Thus the excuse of the plaintiff for coming to this
Court is that he had not been able to obtain at Shépur, in
Séungli, his alleged share in the ancestral estate (it was not
maintenance) ; and he further states that he is permitted to
reside in the family-house at Shipur. Then, looking at the

(#) 6 Mad. 16.
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portion of the prayer which asks for relief upon the ground 1861,
of a right to maintenance, we find that it is not sought qui nl:in]%ﬂ\fs;n
maintenance In a Hindk sense, but as interest upon the Ma'k

plaintiff’s share in the ancestral property. The amount of pypy Mama

the sharc is made the measure of the maintenance claimed. DEVthZ\'IK
et at.

For these reasons I have not overruled the demurrer upon
this ground.

The only remaining ground for relief prayed is in respect
of the partnership stated in the Bill. The character of that
partnership is so defined in the Bill that any right to account
fails upon the decision I havo already made. The alleged
partnership depends upon the plaintiff’s right to a present
possessory share in the family ancestral property, and, it
having been decided that he has not such a right, the claim
upon this ground also fails.

The main question was tho plaintiff’s right to a present
compulsory partition of ancestral estate. He has failed as fo
the moveable property in point of law, and as to immoveable
property upon the dduble ground, that the Court has mo
jurisdiction to entertain tho question ; and that, even if it
hed, a sufficient case for partition has not been made out
upon the Bill. I therefore allow the demurrer with costs.

Demurrer allowed with. costs.
et s

Original Suit No. 385 of 1864.
1866.

E. 1. Howarp Plamtbﬁ e —
M. MULL  ovveeeeensnneeeeersnesneeneeenn .. Defendant.

Libel— Comments on acts of public men— Newspaper— Privilege.

Every subject has a right to comment on those aets of public men which
concern him as a subject of the realm, if he does not make his commen-
" tary a cloak for malice and slander. .
A writer in a public paper has the same right, and it is his privilege to
comment on the acts of public men which concern not himself only but
which concern the public.
Where a writer makes the public conduct of a public man the subject
of comment, and it is for the public good, the writer is not liable to an
action if the comments are made honestly, and he honestly believes the

facts to be as he states them.

”THIS was o suit instituted by the plaintiff to recover from
the defendant, who was managing proprietor of the
“ Times of India,” damages for the publication by the defend-
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