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is it may be difficult precisely to define. The best practical
rule seems to be that which was suggested in the clear and
able evidence of the Honorable Mr, Scott, Mr. Walter
_Cassels, and Mr. Brooke, the defendant, viz., that a ship
arriving with a fair inward cargo, before she cau be properly
said to be ready to receive outward cargo under such a
shipping order as this, must have discharged all her inward
cargo except the quantity required to stiffen her.  To use Mr.
Scott’s words, *“she should be either clear of her mward
cargo, or so far clear as she can be without danger.” This
seems to furnish a sufficiently clear practical vule: it appears
to be very generally understood and acted onin Bombay ; and
it would, in my opinion, be desirable to establish it as the
recognised test of a ship’s being ready or not ready torceeive
cargo, under a shipping order in this form. For the decision
of the present ease, however, it is not necessary to adopt this
test to its full extent ; for in any view of the word ¢ reason-
able” it would secm clear that the Ieur-de-T.is, on the dth of
May, had not discharged a reasonable portion of her inward
cargo—in fact, she had only begun to discharge her inward
cargo ab 3 P. M. on that day, and at its close lhad ouly dis-
charged a very inconsiderable portion of it. Looking at all
the circumstances of the case, and on a full consideration of
the whole of the evidence, T am clearly of opinion that on
the 5th of May the Fleur-de-Lis was not “rcady to receive
cargo,” within the true meaning of the shipping order, and
that consequently the shipper rightfully exereised his option
of cancelling the order. The decree, therelore, will be for
the defendant, with costs.
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188). partners in compromise of bis claim, and the partner whose claim was

"RVMLAL so agreed to he compromised prayed for = dissolution of the firm upon

THAEDRSIDA'S 40 basis of such compromise, it was held that a representative of the
) LA:,;!,_ deceased partner was a necessary party to the suit.

Mi“i?: 3“ Burviving paftners are treated as trustees of the partnership property for
NIRA'M,

el nl. the benefit of the representative of a deceased partner ; and an agreement
entered into by such surviving partuers in the absence of the representa-
tive of the deceased partner which is inconsistent with the nature of such
trust—to deal with the partnership assets enly by way of sale—will not be
specifically enforeed.

An ancestral trade descends like other Hinddi property upon the mem-
bers of an undivided family, and the manager of such family ean on behalf
of the family enter into copartnership with & stranger. In carrying on such
a trade infant members of the family will be bound by the acts of the
manager which are neeessarily incident to and flowing out of the carrying
on of that trade. The manager can pledge the property and credit of the
family for the ordinary purposes of that trade, and third persons dealing
bond fide with sueh manager are 1ot bound to investigate the status of
the family, minor members being bound by the necessary acts of the

{ manager.

By necessary acts are meent such as ave necessary for the material exist-
ence of the urdivided family or the preservation of the family property ;
and a compromise between copartners of partnership accounts and differ-
ences by a transfer and division of partnership property is not'such a neces-
savy act, but is one whichis left to be dealt with by the ordinary rules of
law, and one which must be shown clestly to be of benefit to the infant
before the compromise will be enforced.

The avoidance of a suit to take partnership accounts is not suffieient of
itself to render a compromise necessary for the preservation of family
property or beneficial to 2 minor member.

A copartner dealing with an  undivided Hind@d family is, with reference
to its component members, iu the same position that a partner according

to English law iy placed in with reference to his copartners and their
representatives.

9 » . *
HIS was a Suit to enforce the specific performance of an
agrecement. -

The Bill (as originally framed) stated that the plaintiff and
defendants carried on trade as Merchants in Bombay to-
gether with one Radhakisan Munirim, under the name of
Raghunithdis Rdmlal, from 1843 A.D., to the 25th of
Novewmber 1859, when Riédhikisan Mupirdm died, and the
partnership wes thereby dissolved. - ‘

The plaintiff resided in Bombay, and alone managed the
bus.mess of the partnership in Bombay ; the other partners
resided at Mathurd, where the survivors continued to reside
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at the time the Bill was filed. Large profits were renlised by
the plaintiff in Bombay, and, from time to time, transmitted
by him to Mathurd, or carried to the account of the partners
there, ‘

In consequence of the firm being largely indebted to the
plaintiff for his share of the profits, and of the Muathuré
partners having over-drawn their account, differences arose
in 1857, when one Chunilal Minikchand was sent down from
Muthurd, and, by his assistance, the acccunts were balanced,
and 2’ summary of the account was transmitted to Mathura.
Chupilal Manikchand died in 1859 ; and one Amedrim was
then sent down by the Mathur# partners to Bombay, and he
was, in February 1860, superseded by one Chobey Kamldpat
Gopil, who was entrusted with full powers to enter ancw
upon the examination of the accounts of the firm which had
then, asthe Bill alleged, been dissolved by the death of
Radhdkisan Munirdm.

A fresh examination of the books was made by Chobey
Kamlipat Gopil, and o considerable balance was ascertained
thereby to be due from the defendants to the firm at Bombay
and to the plaintiff individually. Chobey Kamlapat Gopil,
however, on behalf of the defendants, refused to pay the
balance but offered to compromise with the plaintiff. After
various disputes between the plaintiff and the defendants the
whole matter was referred to Khndis Narandés and
Premchand Réichand with a view to the effecting of a
compromise.

On the 16th and 17th of August 1860, meetings were held,
the plaintiff being present on his own behalf, and the de-
fendants being rcpresented by onc Kisanchand, Choboy
Kamlipat Gopal, and two otber agents, and it was then
agreed that a compromise should be entered into on certain
terms, as finally scttled the agreement was to the following
effect : —

<% The God Shri Hari.”

“To Bhéi R4ml4lji Thékursidds, written by Setts Lakmichandji and
Rbédskisanddsji and Govindasji and Raghunithji to wit: In the Samvat
year 1899 (a.p. 1842-3), therc was established here in Bombay, in partoer-
ship under the name of Raghundthdis Rémlal, a counting house,comprising
our fourteen shares and your six shares, amounting to twenty shares.
Under the name of that counting house you have traded to this day. In
ordler that an nnderstanding of the accouuts of that counting liouse msy

it
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1861. be come ta with you, we, having given full authority oun our part, have
T RAMLAL deputed to Bumbay Chobey Kamldpat Gopél ; you with your, and the
THARURSIDA'S 0 Kamlapat with lis free will and consent having become unanimous,
* LA:‘"“L and an understanding of the account having heen come to, you have
CHA'ND come to an agreement with him as written below 5 the particulars, thereof,
MENTRAM, o as follows :—
ot al,

Clause I.—Provided that the whole of the moveable and immoveable
property in Bombay and in the Bombay Presidency belonging to the
Bombay branch or pledged or morigaged to it should belong nbsolutely to

the plaintiff.

(lanse 11.—That the jewcls, pearls, &e., clothes, furniture, and horses
and earriages, &c., whether belonging to the firm or pledged to it, and
then in the garden honse in which the plaintiff resided and elsewlere in
Bombay should belong to the plaintiff,

Clause T1[,—That Rs. 2,500  the Oricutal Bank, and a Government
Promissory Note for Rs. 4,000 in ghe hands of plaintiff, as eollateral secu-
rities for ecrtain debts, should belong to him.

Clawse TV.—Trovided that the deferndants’ firm should pay such Josses,
as from the books of the Bombay Branch should appear due to the firm of
Motichad Raghunéth, which losses had been inenrred in respeet of trans-
actions carried on hetween that firm anid the Bombay Branch firm, so far
as the same could be settled with the sums that were claimable from
Motichand Raghunatl's firm, and that the defendants’ firm should pay,
addition, Rs. 11,000, the share of the losses of Ramdayal Motirdm in the
said transactions, and that the plaintiff should pay the residue of losses
incurred upon these transactions.

Clause Y —Provuled that the debts reccivable and payable by the
Bombay Braneh (with the exception of certain Ahinedabad contracts)
should be respeetively received and paid by the defendants’ firm, to which
the books relating thereto were to be delivered.

Clause VI—DProvided that the defendants” firm should alone be inter-
ested in and carry on two suits then pending against €. N. Cdmi and
Javirchand Karramchand respectively.

Clause VIL—Contained a provision as to a  proportionate division
hetucen the pluntiff and the defendants’ firm of the procceds of certain

suits instituted at Ahmedébdad m respect of the before-mentioned Ahme-
dabhad contracts.

Clanse VIII.—Provided that so much of an outstanding of Rs. 90,000
or 45,000, due on a bill aceepted in favour of one Bhai Tallakehand and

by him made over to the partnership ns should he recovered, should
belong to the defendants,

Clawse IN.—.At Ahmeddbad, on account of security for costs of the
suits then pendmg, certain Government Promissory Notes had been
depomted. These the defendants were to have.

Clanse X.—Contained a provision that the defendants should pay the
debts and habilities incurred in reference to the Ahmedibad suits up to
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I7th August 1860 as the same should appenr from the books of their 1861
Ahmeddbid Agent, and should receive all claims on the swuns pecount due  Ranras,
to the Bombay Branch up to the same date as they appeared from the THAK: RSIDA'S
same books. LAKHMI-
Clause XI.—That the future costs of the Ahmedibad suits should be MS::IAI:;'I?\I
paid by the plaintiff and defendants in proportion to their respective in- eal.
terests in the same, and that they should recoup themselves out of the

costs reeovered from the defendants in those suits for the sums so

expended, the balance of costs recovered to go to the defendants.

Clause XIT.—That these suits should be conducted and earried on with
the mutual advice and consent of the plaintiff and the defendants.

Clause XIIL.—That in considcration of the above agrecments and of
the property handed over to the plaintiff he should forego all claims
against the defendants in respect of his share of the profits of the Bombay
Branch, and pay, in addition, Rs. 2,17,000 by instalments guaianteed by
Kandas Nirandas and should restore to the defendants a certain house
in Mombadavi (portion of the said immoveahle property) for which the de-
fendants were to pay Rs. 25,000 ; the same to be deducted from the
Rs. 2,17,000.

Clause XIV.—That certain jewels and clothes purchased by Chunilal
Minikehand, and some that had been sent to Bombay from Mathurd
and other places should be delivered up to the defendants.

Clause XV.—That on these terms mutual releases should be signed.”

This agreement was signed by Chobey Kamldpat Gopdl,
nominally on behalf of Lakhmichandji, Ridhdkisanji (then
deceused), Govindisji, and Roghunithdésgi.

Kindis Nirandds, in pursuance of thig agrecment, deliver-
ed to Choboy Kamnlipat Gopal his written guarantec for the
paymeont by the plaintiff of the Rs. 2,17,000, and it was fur-
ther agreed that ke, Kédndds Narandds, was to have a lien
on the immovceable properiy referred to in theagreement for

. . . T
the due performance of his undertuking by the plaintiff
Chobey Kamlipat Gopdl undertaking not to hand over the
immoveable property to the plaintiff till the claim of Kandis
Nirandds in respeet of the gnarantee was settled by the
plantiff. At the time of signing the agrecinent, Kandis
Nirandiy paid, on account of the plaintif, the frst -
stalment of the Rs. 2,17,000, viz. Rs. 10,100, and, a few
lays afterwards, before the other instalments became duc,
Rs. 1,30,000.

Chobcy Kamlipat Gopdl then opened a 1ew: branch firmn
of the defendants in Bombuy, and, in part performance of
the agrecment, handed over to the plaintiff s shigram and
borse and a diamond ring.
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Large outstandings were also made over by the plaintiff
to the dcfendants firm, on account of sums due to the Bombay
branch, and proper entrics for the purpose of carrying out
the agreement were made in the books of the Bombay branch
with the concurrence of the plaintiff and defendants’ agens,
Chobey Kamldpat Gopil, and the books were deposited in
the bungalow of Kidndds Ndirandds. Subscquently, further
disputes arose and the plaintiff tiled the present suit, praying
for specific performance of the agreement and release, and for
a declaration of the partnership having been dissolved as
and from the date of the agreement, and for an account.

To the Bill, so framed, the defendants demurred on the
grounds : (1) that no heir or representative of Radhikisan
was beforo the Court ; (2) that the agreement sought to he
ettforced was signed by or on behalf of four persons and only
three were wade parties to the suit; (3) that the agreement
was too vague, ambiguons, &ec., to be carried into specific
execution ; (4) that the Bill disclosed no equity for relief.

The demurrer was argued beforc Savsse, C. J., and
Arxouwp, J., in July and August 1861,

Westropp (Acting Advocate General) for the demurrer
cited, as to pavtics— Huwinphveys v, 1lollis {«), Tasker v. Small
(&), Rubertsun w. irect Westdrn Ry, Co. (e}, Dougles v. Hors-
Jall (), Leansv. Jackson (#). As to cffect of death or bank-
ruptey of purtner—Crawshoy v. Collins (f), Featherstonhaugh
v. Fenwick (y), Webster v. Webster (1), Buckley v. Barber {1).

White on the same side cited doirris v. Barvelt (§), 2 Story
.on Partuership 311, 346, 317, 351, As to effect of dissolu-
tmn—-I( reday vo Wightwick (1), Bulchartv. Drosser (D). As
to when specifie performance will be decreed—Cook v. Col-
tingbridye (), exparte Willicms (n), 1Wilson v. Greencod
(o), Fmery v. Wase (p), Twining v, Morvive (¢), Mortlock v.
Dulle v (), Billinyer v. Blagrare (), Thompson v. Blackstonr
@), Toewer v, Harvey (n), White v. Cuddon (v), Thomas v.
Dering (), Bruee v W hoert (a),

{m) Jacobh 73, (A} 3 Myl and Cr. 63, (c ) 10 8im. 314.
() 2 S, and Stu, 180 (&) Sim. 217. (f) 15 Ves. 218,
r,r\ 17 Ves, 205, (A} 3 Swanston 490, (¢) 6 Exch. 164.

(J) 3 Younge and J, 184, (k) 1 Russ. and Myl 45; 8. C. Taml. 290

7510 Mare 453, {m) Jacoh 607, (n) 10 Ves. 3.

[r;) L Swanston {71, (p) 5 Ves. 846. {q) 2 Brown Ch. Ca. 326.
5r) 10 Ves. 202. ) 1 De G. and 5. 63, (t) 6 Beav. 470,

{n} Jacoh 169, i) 8] ClL and Fin. 766, (w) 1. Keen. 729.

() 27 L. J. Ch. 572



APPENDIX,

*»

Anstey 1 support of the bill cited Powell v. Hall (y); As to
parties —Tourton v. Flower (), Delorne v. Hullingsworth (a),
Barber v. Barber (1), Pearson v. Lynch (¢), Byan v, Roche (d),
Pendlebury v. Walker (¢). Ltisa speaking demurrer : Utterson
v. Mair (f) ; Cwwthorne v. Chalie (y) ; Davies v. Williams (h) ;
idsell v. Buchanan (i); Field v. Hutchinson (§) ; Hicks v.
Baincock (k) ; Smith v. Small (Iy. As to certainty, Daring v.
Nash (m) ; Blewittv. Blewitt (n), Asto wantof equity, Sundi-
lands v. Marsh (0) ; Simpsonv. Chapman (p); Nathubhai v.
Hanmolundass (¢} 5 Wedderburn v. Wedderburn () ; Addis v.
Knight (s) ; Robinsonv. Alewander (8) ; Richardson v. Bank of
England. (u) ; Cookson v. Cookson (v); Lx parte Ruflin (w) ;
Featlerstonhanugl v. Turner (&) ; Nevot v, Burnaud (y) ; Wed-
derburn v. Wedderburn (z) 3 Belcher v, Tikes (a); Jones v.

Movgan (b); exparte Pye (¢) ; Mortlock v. Buller (d).

Seoble on the same side cited in addition, Hope v. Hupe
{¢); Luwmley vo Wagner (f) ;3 Halg v. Gray (7).

Westropp inrveply cited Wilkinson v. Henderson (h) ; Penny
v. Watts (i), '

Cure adv. vudd.

20th August 1861.—8ausse, C. J.:—Tho facts, so fur as
they are material to the case before the Court, are shortly
these :—A firm, which consisted of five persons, including
the plaintitt' and tho three defendants, curried on business in
Bombay under the name of Raghunathdas Raralal.  These
five persons must be taken on the pleadings to have been
entitled to cqual shares.  Tho fifth partner, Radhikisan Mu-
nivdm, died in November 1859, and the Bill alleges, that
the partncrship thereby became dissolved.” On the 17th
of August 1860, an agrecment, the subject of the present
suit, was entered into between the plaintiff and the defend-
(v) 3 De G. and Sm. 456, S. C. 13 Tur. 1032, 3
(2)3 P. \V,y;ﬁ)w), ¢ (e) 1 Cox 421, (b)Y 9 W. R-p. 16.
(¢) 2 Hog. 1806. B (d) 2 l\‘IOll_. 437. . _
{e)4 Y. and Coll. 424, (/)2 Ves. 35, (g} 2 Sim. and Stu. 127
()1 Sim. 5. (82 Ves. 83, (j) 1 Beav. 399, (k] Cox. 40.
(H 14 Sim. 119. (m) 1 Ves. and Deames 551. (#) Younge 551.
{(p) 2 15. and Al 673. {p}4 De G. M. and G. 154.

. a.42: 8. C. 3 Moo. P. €.87. " ()4 Myl and Cr.41.
E.g)) _‘? ?v?eyrig.rlé(ﬁ 7. ° (2 CLand ¥in. 717, («)4_ Myl and Cr.165.

T 539, w) 6 Ves 118, (z) Qﬁ'Beav.HI,iSQ.
((v)) 8 Sim 529 ) 0.3 52 Doav. 84, 8. €. 2 Keon 722.
(@) 6 B. and Cr. 234 (6) 10 Jur. 238, (c) 18 Ves. 14

o 22 Reav. 351. (f) 1 Dé G. M. and G. 674.
r;ﬁ)slgevés;i??m. TZS). (k11 Myh oand K. 582, (i) 2 Philipps 140,
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1861.  ants, the other surviving partners, and is also signed on

BYMIAL  hohalf of another person who is not a party to this suit.
THA'KURSIDA'S

Lagnonaxy  The Bill prays for specific performance of th(? agreement
Muxirs'sm  of the 17th August 1860, and also for & declaration of disso-
et al lution of the firm of Raghurithdis Ramlél on the terms
and conditions contained in the agreement of 1860. It also

prays that all necessary accounts may be taken. The demur-

rer is substantially four-fold.

I. That no heir or represchtative of Ridhikisan Muni-
ram is befove the Court.

II. That the agreement of the 17th August 1860 is signed
by or on behalf of four persons and only three are made par-
ties to the suit, '

1II, That the agresment i3 too vague, ambiguous, &c., in
its terms to bo carried into specific cxecntion.

IV, That the Bill discloses no cquity for relief.

So far as-specific performance is prayed, Tasker v. Small
(@) is & cloar anthority that the personal representative of
Ridhikisan MunirAm i¢ not a necessary party to the suit as
he is not a party to the agreement ; but a dissolution is prayed
of the firm of Raghunithdas Rdmlal on the terms and condi-
tions in the agrecment of the 17th August 1860 contained.

To that agrecment, neither Rédhékisan Mugirdm (who had
previously died on the 25th November 1859, as ddmitted in
para. 1 of the Bill), nor any representative of him was a party.

It is clear that tho interest of RadhAkisan Muniram should
be represented before any such relief could be granted
unless the surviving partners have a right to bind by their
acts the interest of Radhakisan Munirdm,

It was ingeniously contenided at the Bur, that they were
acting within the scope of their implied authority, because
this agreement was substantially only a mode of payment of
a debt ascertained and adjusted to be due by the late firm
in the lifetimo of Rddhdkisan Mupiram, and the third pars.
of the Bill was relied upon to sustain that proposition. The
third para, states,  that the books of the firm at Bombay
were balanced, adjusted, and settled, between the plaintiff
and his partners at Mathuré in 1857, through one Chﬁnﬂél,
who died shortly, after ;” but the fourth para. goes on to say

(a) 3 Myl and Cr. 67.
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tha,?,, after the death of Chunilal, a demand was made by the ___1361.
plaintiff, upon his said partners, to pay over the balanco RauLa'L
found due by such adjustment ; and that, in conscquence of " l\':;.mn“
such demand, the said partners sent Chobey Kamlipat Lagmticuaxs
Gopél, with full power and instructions, to proceed to a new et al.
examination of the said nccounts ; that he arrived in Bombay,

in February 1860 (the other partner, Ridhékisan Munirfm,

being then dead) with a letter from the defendants stating

that he had authority to conduct the affairs and business of

the firm (so dissolved by death as aforesaid) with the advice

of the plaintiff. The fifth para. states that a fresh examina-

tion then took place of the books of the firm from 1843 to

1859, that a considerable balance was found due, “ collectively

and individually” from-the defendants (not from the late

firm), and instead of making payment of “the said last-

mentioned balance,” Gop4l said it was the intention of the
defendants to compromise tho plaintiff’s claim in respect of

the premises. That the plaintiff consented to a fair and
reasonable compromise of his said claim. That a complaint

was made by the plaintiff, and a demand $o be paid the fair

balance so due to him as aforesaid, and that he again

offered to square his accounts.”

The cighth para. states that one Kissanchand was then sent
down, with full power, by the defendants, © to settle, and for
the purposes of sottling,"’ all mattors ““in dispute between
them” (the defendants and the plaintiff).

And the ninth, that tho plaintiff was persuaded to refer the
samo to arbitration, and agreed thab an adjustment of all the
said matters in dispute should take place on the terms follow-
ing :—namely that the whole of the said partnership
estate and cffects at Bombay, with full liberty to carry
on the said busincss there for his own sole and scparate
advantage, should be assigned to and be absolutely vested in
the plaintiff; and that, in consideration thereof, he should
forego all his said claims, and further pay, through the
hands of the said referecs, unto the defendants, in anner
hereinafter mentioned, the sum of Rs. 2,17,000, and also pay
unto the said firm of Motichand Raghunéthdas, the further
smm of Rupees twenty-three thousand, being the amount of
losses in & certain trade theretofore carried on throug:h
tho last mentioned firm by the said firm of Raghumlthd:'as
Rimlal in the plaintiff’s name to the knowledge of the said
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L
leave him to pursue his remedy at law for breach of the con-
tract. Surviving partners are treated as trustees of the
partnership property for the benefit of the representative
of a deceased partner (j). In Booth v. Parkes (k) Sir
Anthony Harte says the surviving partner deals with the
property rather in the character of a trustee. 'That being the
character in which surviving partners areto be viewed ina
Court of Equity, the case of Thompson v. Blackstone (1) secms
to apply strongly in principle to the case befgre the Court.
There, a Bill was filed {ora specific performance of an agreement
to purchase property, and it was demurred to for want of
equity. In order to supportthe demurrer, it was relied upon
that the will showed the plaintiff was about to apply a portion
_of the proceeds to a different purpose from that which was
very indistinctly shadowed out as a trust upon the record;
but it appeared clearly that the plaintiff was to be responsible
to the estate of the deceased for the full amount of the sum
intended to be so applied. Tho Master of the Rolls held
that although tho trust was not very distinct yet it was
sufficient to prevent such a contract from being carried into
execution by the aid of a Court of Equity, and at page 473
he says, that he thought there was sufficient to show there
were trusts to be carried into effect under the will, *and
that which is sought to be carried into effect is a deviation
from those trusts.”

We think that entering into the agreement sought to be
cuforced was, in the absence of the personal representative
of Radhakisan Munirim, a deviation from the trust which
the law imposed upon the plaintiff as a surviving co-partner,
and whick the plaintiff was bound to carry out towards that
representative.  No explanation having been given for that
absence upon the Bill, the Court will look nupon the transac-
tion with disfavour and suspicion, and will not lend itself to
a participation in i,

Besides, under the circumstances of this case, neither plain-
Hif nor defendants could, according to the decision in Buckley
v. Barber (m), make title to this property, which the Court
would be enlled upon by its decree to partition between them.
Upon these grounds, wo think the plaintiff shonld be left to
any action which he can maintsin at law for recovery of

(/) 1 Lindley, p.564, 1st Bd. (p. 991, 2nd Ed.)

(k)1 Molloy 465; 8. C. Beatty 444.
(f) 6 Beav.470. (m)y 6 Exch. 164. 1
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« Ixiit
damages for the breach of contract by the defendants ; we, 1861,
therefore, allow this ground of demurrer also, and allow the Tﬁi’iﬂi‘;}“ .

. "RSTLATS
demurrers generally with costs. v
. LAKHEMICHAND
Demurrers allowed with costs. MUNTRA'NM
et al.

By leave of tho Court, the plaintiff filed, on the 23rd De-
cember 1861, an amended Bill of complaint in this casc, and
thereby made Lakshumandés Rédhskisan, the only son and
heir of Radhikisan Munirdm, and Kindds Nérandas parties
as defendants to this cause. It was admitted by the Bill that
Lakshumand4s R4dhékisan was, at the time of his father’s
death, and still was, an infant under the age of 16 ycars.
The Bili, however, set out the circumstances under which the -
partnership was formed ; it stated that onc Muniram Shet
corried on business ag a merchant and banker at Mathur?, in
the name of Munirdim Lakhmichand, and had various branch
firms in different parts of India, but no branch at Bombay.

In or about the year 1835 he died, leaving three sons,
Lalkhmichand, Rédhdkisan, and Govindds, his heirs and re-
presentatives, according to Hindd law, who inheritcd the
whole of his property, moveable and immoveable; of none of
which did they makoe partition, but continued, until the
death of Radhékisan, to live together at Mathurd, as an
undivided Hindd family, joint in food, worship, and estate ;
and so they continued to live until the death of Rédhakisan,
in November 1839.

The defendants and Radhikisan, after the death of their
father, continued to carry on the business at Mathura and
elsewhere ; and, in the year 1842, the plaintiff’ entered into an
agreement with the Mathurd firm so, as last mentioned, con-
stituted, to open a branch firm in Bombay in partnership
with the Mathurd firm. The profits of the branch that was
to be so opened at Bombay, it was agreed, were te be divided
-into twenty-one shares; of which the plaintiff was to have
six, the Mathur4 firm fourteen, and one share was to be set
apart for the Hindd deity, Shri Ballaji. The duration of the
partnership was not specified in or limited by the agreement.

In accordance with the terms of this agreement the
plaintiff (a, p. 1843) opened a branch firm in Bombay under
the name of Raghun&th Ramlil, the name being co'mpounded
of that of the plaintiff (Ramlal) and of Raghunathdds (the 3rd
defendant) the son of Lakhmichand, who, as member of an
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undivided Hindd family, claimed a share in the family firm
independently of bis father. He was a minor of five years,
when the Bombay branch was opened, but, as his name was
used in all the transactions and suits of that branch, he was
joined as a defendant in‘the suit.

- In the books of the Bombay branch two pa,rt:ners’ accodnts
only. were kept ; (1} that of the plaimtiff ; (2) that of the
Mathurd firm, treated as an individual partner.

The remainder of the amended Bill was the same in sub-
stance as the criginal Bill.

To the Bill, so amended, the adult defendants demurred
on the grounds—I. That the agreement was too vague, ambi-
guous, &c. to be specifically enforced ; II. That it was not '
shown by the plaintiff in his Bill how the agreement was
binding either at law or in equity upon the infant defendant ;
II1. For want of equity.

The infant defendant likewise demurred to the Bill on the
same grounds.

These demurrers were argued in the High Court before
Saussg, C.J., and ArNouLD, J., in September 1862.

Dunbar and Scoble for the plaintiff; Westropp, Bayley,
and Green for the three first defendants; White and Green
for Lakshumandds Ridhdkisan.

The following authorities were cited in the course of the
arguments :—

1 Strange H. L., 141, 176, 199, 200, 202, 208 ; Petumdoss
v. Ramdhone Doss (a) ; Hunooman Persaud Panday v. Mus-
samut Koonweree (b) ; Thompson v. Blackstone (c). Spryon
Specific Performance 110, 111, 113, 114, 159—264 ; Shrews-
bury and Bir. Railway Co. v, London and N. W. Railway Co.
() ; Harnett v. Yielding (e) ; Buckley v. Barber ( f); Flight
v. Bolland (g); Steele’s Summary, pp. 59, 297,305; Dee d.
Succarang v. Lazumbai (kh); 2 Colebrooke’s Dig. 56, 139,
305 ; Vynvahfra Mayukha, Ch. VIII, & IX ; Babao Panokey
Doss v. Bindabun Doss (i) ; Strange’s Man. H. L., Ch, VIII;
Sudasew Bikajee v. Sorabjes Rutunjee (§) ; Montriow’s Sup-
plement to Morton’s Calc. Rep. p. 370; Manu .Ch. VIIL ;

a)Ta . 279,
@7 ylo(rql)l?nz G, M, O 5 ,!lgl.'c‘.&%pﬁi?ai‘o. PGt 7
(e¢) 2 Sch. and Lef. 549. (f) 6 Exch. 164, {g) 4 Russ. 295.

(A} Perry Or. Ca. p. 129. {#) 3 Moo. Ind. App, 175.
(J) Morris Selected Decisions, Part 1L, p. 24[.1p. 7
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Pearson v. Lynch (k); Griffen v. Griffen (l); 2 Macnaghten __1863.
H.L. 204, 295, 206, and 297; 1 Macnaghten 105, 110; 3,58 20k
2 Mad. Notes of Cases, p. 785 Strange, H. L., Appendix p- v.

368, 449; Mitgkshard, Ch. I. Sec. 1, paras. 28 and 29; UALEMiomANs
Doumes v. Grazebrook {m); Hunter v. Athing (n) ; Chambers ¢ ol

on Infancy, p. 442.
Cur. adv. vult.

18th Feb. 1863.~—Savssk, C.J.:—This isa demurrer to an
amended bill for specific performanco of an agreement con-

tained in two writings, dated the 16th and 17th of Auagust
1860. '

., The amended bill prays performance of the stipulation in
that agreement, that all the defendants should cxecute the
necessary deeds and writings for carrying the agreement
into effect. Tt also seeks for a dissolutioun of the late firm of
Raghunbthdas Ramlal from the 17th August 1860, and that
the defendants, constituting what is called the Mathurs family
firm, or the adults among them, should pay the costs of the
suib, )

It appears from the bill, that one Munirim, who resided ab
Mathuré, carried on business under the name of Muniram
Lakhmichand as a merchant and banker in many parts of.
India, and that, on his death previous to 1842, his trade
descended to his three song—the two defendants, Lakhmi-
chand and Govipdés, and Radhdkisan, who died before
the institution of this suit. They carried on the same busi-
ness in all its branches, as an undivided family, and in the
psme of Munirdm Lakhmichand. In 1842 the plaintiff
entered into an agreement with that firm to carry on busi-
ness in partnership, in Bombay, under the name of Raghu-
nithdés Ramlsl. Raghunithdds was then an infant; he was
the son of the defendant Lakhmichand.

Two personal accounts were kept by the Bombay firm,
one in the name of jhe plaintiff, and the other in the name
of the Mathuré firm of Munirdm Lakhmichand.

"In consequence of some differences, in 1857 an agent of
the Mathurz firm was despatched to Bombay, and, aftor re-
maining thore and examining the accounts of the Bombay
firm for about a year, the accounts between the Mathura

] 250

k)2 Hog. 186. (£) 1 Sch. and Lef 253 .

((m)) 3 Megrivalc 200. {(») 3 Myl and K. 113.
Darp , .
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firm and the Bombay firm were adjusted and settled down
to the Divali (or 6th November) of 1858. The result was that
the Mathuré firm was found to be indebted to the Bombay
firm in about seventeen-and-a-half lacs of Rupees; and it
was ascertained, in consequence of such finding, that a very
considerable balance was then due from the Mathura firm to
the plaintiff for his share of the profit of the Bombay firm.

The sam of seventeen.and-a-half lacs was still due by the
Mathurd firm to the Bombay firm on the 17th of Angust 1860,
when the agreement, hereafter mentioned, was entered into.

The result was despatched to the Mathura firm and not
objected to in terms, but, before any other proceedings took
place, the agent died, and subseguently Rédhhkisan died
in Novembor 1859, leaving the defendant Lakshumandas, an
infant of six years old, his only son and heir.

Shortly after the death of Radhdkisan, one Chobey
Kamlapat Gop4l, a duly authorized agent, on the part of the
firm of Mupirdm Lakhmichand was sent down to Bombay to
compromise and settle the plaintiff’s claim in respect of his
share in the profits of the Bombay branch firm, found due
upen the above-mentipned adjustment of accounts down to

"November 1858.

That agent, on his request, obtained a summary of the
dealings and transactions of the Bombay branch firm for
the then carrent year of 1859, and also an inspection of the
books of the firm from 1842 to 1859. After an oxamination
for three days, a proposal of compromise was made by the
agent, but declined by the plaintiff.

This agent having then advertised in the public newspa-
pers that the plaintiff was not a partner of the Mathur4 firm,
the plaintiff telegraphed a complaint to Mathur4, and in the
telegram offered ““ once more to square his accounts with the

firm,” and also stated ¢ that if this offer were declined, a law
suit would ensue.” *

‘On the ]7t-h of May 1860 he received a reply inviting
hm'x f‘ to repair to Mathura within a fortnight, or, after ex-
plaining the accounts to the agent, to clear himself.”

On the 30th of May 1860 the plaintiff received a nofice

from the firm cautioning him against interfering in their
transactions,
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Shortly after that notice (in June 1860), a person, who ____1863.
had served for thirteen years as head munim in the Bombay Tﬁf‘ig:ﬁ:“
Branch firm, was sent down to Bombay by the Mathura .
firm with full powers as it t and ive, i e eioRAND

ull p as its agent and representative,in con- Muynixa'w
junction with Kamldpat, to compromise and settle the said  ¢fot

claims of the plaintiff.

That agent, having failed in some overtures, then repre-
sented to the plaintiff that the Mathuré firm was altogether
averse to any settlement based upon the state of their ac-
counts with the plaintiff; that both he and Kami{pat had
induced two persons to act' in the settlement of the said
matters and to interfere as mediators; and proposed to the
plaintiff to compromise and settle in that way his said claim,
in respect of his share in the profits of the Bombay firm,
found upon the adjustment before mentioned. The- plaintiff
eventually agreed to this proposal, and the matters in dis-
pute were referred to those two persons, the agents of the
Mathura firm undertaking upon its behalf, and the plaintiff
on his own, to abide by and carry out the terms of compro-

‘mise which might be agreed upon through the mediation of
those persons.

Meetings took place on the 16th and 17th of Aungust
1860, and, on the latter day terms of compromise and
settlement were agreed upon between the plaintiff and the
two agents of the Mathurf firm, with the approbation of the
mediators. They were reduced into writing and signed by
Chobey Kamlépat Gopél on behalf of the defendants Lakh-
michand, Govindés, and Raghundthdds, and also on behalf of
Rédhakisan, who was then dead. ,

The infant defendant Lakshumandés was not named in the
agreement, nor was any signature professed to be given upon
his behalf.

The general principle of the compromise was to transfer
to the plaintiff all the immoveable and personal property,
jewels, &c., belonging to the branch firm in Bombay, in consi-
deration of the plaintif’s paying or delivering up to the
‘Mathurd firm money and the house of business in Bomb'ay
16 the amount of about two lacs of Rupees, and also of giv-
ing up to them the right to recover all outstandings due to
the Bombay branch, with the exception of some s'mts then
pending at Ahmedébad, which were to be carried on by
mutnal advice and at mutual risk, and the sums recovered

!
4



Lxviii

BOMBAY HIGH COURT REPORTS.

__1883. o be divided in proportion to the respective shares of the
Tnﬁfl::?;, s Plaintiff and the Mathurh firm in the Bombay braneh firm.
Lasamicaanp  Some of the terms of this compromise were nTntua‘]Iy per-
Muxaw's  formed, but far the more important by the plaintiff only, who
et al.

gave up possession of the house of business, and paid over a
lakh and a-half of Rupees to the agents of the defendants.

In a few days.after the agreement was signed, the agent
of the Mathuri firm commenced business on its separate
account in the name of Govindds Raghunéthdés, and in the
house given, up by the plaintiff to the defendants’ firm. It
appeared by the allegations in the Bill that, in addition to
the abave, the plaintiff had made over to the defendants, as
constituent members of the Mathura firm, Government pro-
missory notes to the amount of onc lakh, outstandings to
the amount of four lakhs, and an interest in claims in course
of litigation which were valued at seven lakhs of rupees:

The usual entries of those proceedings were made in’ the
partnership books with the consent of the agents for the
Mathuré firm. A countermand of a notice, previously seat to
tenants in Bombay not to pay their rents to the plaintiff, was
prepared and submitted to the plaintiff’s solicitors by the
solicitor for the Mathuréd firm. A meeting took place be-
tween them to arrange the best mode of carrying out the
residuo of the terms of the compromise, when a difficulty
suddenly arose in consequence of some of the title deeds not
being forthcoming out of the hands of the solicitor for the
defendants. '

On the 16th of September 1860, mutual releases were sub-
mitted by the plaintifi’s solicitor to the solicitor for the
Mathura firm. Nothing further was done, until eventually on
the 19th of October the solicitor who purported to act apon
behalf of all the defendants (including the infant defendant
Lakshumandés), repudiated the agreement as fraudulent, by
reason of alleged misrepresentation and concealment of
material facts conneeted with the partnership accounts, and
he called upon the plaintiff to come to a fair account with the
defendants, offering to lodge the amount received from the
plaintiff in the hands of a third party.

Under the above circumstances, a Bill for a specific per-
formance of the agreement of Angust 1860 was filed by the
plaintiff; and the adult defendants demurred $o the relief
prayed on the grounds—(1) that the agreement wasin itself
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too vague, ambiguous, repugnant, and inequitable, &e., to 1863.
be specifically carried out; (2) that the agreement was not g
binding upon the infant defendant and would not, therefore, Laxa

RAMLA'E
HA'KURSIDA'S
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MICHAND

be specifically decreed as against the adult defendants; Musiram

(3) for want of equity generally.

The agreement consists of fifteen clauses, the last being
an informal but substantial release by the defendants to the
plaintiff from all other claims of every déscription except
those created by that agreement.

Did the case rest on.the ground of the agreement being
inequitable, either in its terms, or in the mode by which it
was arrived at, I see nothing upon the facts stated in the
amended Bill that should lead to such an inference as be-
tween adult partners; and the Court would be bound to
sustain the agreement as far as possible against parties who
appear %o have repudiated it after having possessed them-
selves of some of the most material advantages accruing to
them under its provisions.

The agreement itself is, like most native documents, very
loose in expressions, and in some respects inaccurately con-
veys the intentions of the parties.

We have to consider whether any material clause be so
vaguely or ambiguously worded that the Court cannot feel
satisfied that it posgesses the means of ascertaining and
earrying into effect the intention of the parties.

The plaintiff has adopted the course of giving an explana-
tion of each of the clauses of the agreement with the view
of getting rid of any objection upon those grounds ; and so
far a3 such explanations or averments come within the rales
of evidence, we are bound to construe the contract with
their aid.

Parol or extrinsic evidence is admissible to ascertain the
nature and qualities of the subject matter of an instrument,
or to identify the persons and things to which it refers; its
office is thus to explain and apply doubtful terms, whic?:, by
virtue of that explanation, become capable of conveying a
definitc meaning, and are in fact essential to give the
instrament its legal effect.

The plaintiff has thus successfully avoided the ambiguity

to be found in the clauses of this agreement with one excep-.

tion; as the plaintiff hag not in his Bill offered to walve any

et al.
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1863.  benefit which he might be entitled to under any clause or

TaB;:::':Iﬁ g Portion of & clause vaguely or ambiguously worded, it does
v. not become necessary to decide how far the plaintiff could, by
I“;E:',,‘.‘,‘:f.;’”’ such waiver, entitle himself to judgment on this demurrer,
ot al. or at the hearing to call for a specific execution of the agree-

ment ; but it would be competeunt for one party to a contract,
by waiving ambiguously worded benefits for himself, or by
consenting to give the fullest effect to ambiguously worded
benefits to his adversary, to call upon the Court for specific
execution of the other terms of the contract.

The principal difficulty arises upon the 12th clause, which
provides that certain suits at Ahmed4ib4d shall be carried en
¢ with our mutual advice.”

I do not see how that term in the agreement could be
either satisfactorily or specifically carried into execution as
it stands; but if the plaintiff had offered to give advice
whenever required, and, waiving any rights under the clause,
had consented to abide by the defendants’ carrying on of the
suits, and to a direction to join in all acts relating to the
suits, and allow his name to be made use of by the defend-
ants, I do not think that clause should form a bar to the
enforcement of the other portions of the contract. That has
not been done, and as there can be no decree for a partial
execution of a contract, the demurrer should be allowed
upon this ground.

Tn connection with the second ground of demurrer, arises
the formal objection that the plaintiff prays for a decree that
the ** defendants, constituting the Mathura firm, should make
and execute all writings and deeds necessary to carry info
effect their said undertakings, stipulations, and the releases,
guarantee, and agreement.”

The Bill in para. 3 states that the infant defendant Lakshn-
mandis is one of the constituent members carrying on that
firm ; and perhaps, on the ground that the Court wounld not

make any such personal decree against an infant, this de-
murrer shonld be allowed.

I call it a formal objection, for, according to the scope of
the bill, the prayer should apparently have been that the adalb
defendants as the representative ““ managers or conductors”
of the said family firm (as they are termed in the 15th para.)
should execute such deeds, &c., and that the minor de-
fendant should be bound thereby.
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But the same ground of demurrer, in addition, substan- 1863,
tially raises an important question, namely, to what extent T i N a
& minor member of an undivided Hindé family will be held i
bound by the acts of the family manager with reference to Aﬁiﬁ:;iﬁf i
an ancestral family trade. : et al.

No case has been referred to in argument in which that
question has been discussed, and I have been unable to find
one. It must be decided as res integra, and by the applica-
tion of established principles of law.

This being a matter of contract between Hindds, the laws
and usages of that community must govern the decision of
the Court.

It was ingisted for the plaintiff; (1) that the adult defend-
ants, as native  managers or conductors of the Mathurd
family firm,” possessed unfettered power to enter into any
engagement on behalf of, and to bind, the infant members
of their undivided family ; (2) that if that power were held
to be limited to acts necessary for the benefit of the family,
or of the minor individually, although this compromise was
not expressly averred on the face of the Bill to be so, yeb
that 16 sufficiently appeared by necessary inference from the
facts stated in the pleadings that it was.

The first proposition is far too wide, and is ab variance with
the great current of Hindd authorities ; and it will be suf-
ficient to say we have no hesitation in deciding against it.

The second raises the important question to which I have
Jjust adverted.

The case of Petumdoss v. Rumdhons Doss (a) before Sir
L. Peel is an anthority that an ancestral trade, like other
Hindd property, will descend upon the members of a Hindd
undivided family; and we think that such a family can, by
its manager or its adult mombers acting as managers, enter
into copartnership with a stranger. -

In carrying on such a trade, infant members of the undi-
vided family will be bound by all acts of the manager, or
the adult members acting as managers, which are necessarily
incident to and lowing out of the carying on of that trade,
whether it be singly or with a copartner.

The powe; of a manager to carry on a family tra,d'e
necessarily implies a power to pledge the property and credit

() Taylor, Rep. 278,
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of the family for the ordinary purposes of that trade. Third
parties, in the ordinary course of bond fide trade dealings,
should not be held bound to investigate the status of the
L‘;ﬁ;’,‘:f.; > family represented by the manager whilst dealing with him
etal.  on the credit of the family property.

TEA'KURSIDY'S

Were such a power not implied, property in a family trade, ,
which is recognised by Hindd law to be a valuable inheri- §
tance, would become practically valueless to the other mem-
bers of an undivided family wherever an infant was con-
cernad, for no one would deal with a manager, if the minor
were to be at liberty on coming of age to challenge as against
third parties the trade transactions which took place during
his winority. i

The general benefit of the undivided family is considered
by Hindd law to be paramount to any individual interest, and
the recognition. of a trade, as inheritable property, renders it
necessary for the general benefit of the family that the pro-
tection, which the Hindd law gencrally extends to the inte-
rests of s minor, should be so far trenched upon as to bind
him by acts of the family manager necessary for the carry-
. ing on and consequent preservation of that family property;
' but that infringement is not to be carried beyond the actual
i mneccessity of the case.

1t is not easy to draw a well-defined line between what is,
and what is not, an act necessarily incident to the carrying
on of a trade; but taking into account the intimate and
fiduciary position of one partner towards a copartner, and the
_ anxious protection afforded by Hindd law to the interests of
_a minor, I think 1t safer, and more in accordance With its
‘spirit, to hold, in a case like the present (where the pro-
perty, so far as the minor’s interest is concerned, is of an an-
cestra] character), that the compromise of partnership dif-
ferences and accounts, by a division and transfer of partnor-
ship property, should not be treated as an act necessarily
incident to the carrying on of a trade, but shounld be left to
be governed by the law applicable to ordinary dealings with

Fho manager of an undivided family when the interests of an
infant member are concerned..

‘ After an examination of all the authorities which have been
cited, that law appears to me to have been correctly laid
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down by Sir T. Strange: 1 Hindd Law, page 202, where
it‘is statod that the necessity of inquiry by persons dealing
with an undivided family, as to the purposes for which & sale
or mortgage of family property is effected -by the manager,
is greatly enhanced by the fact of minors being concerned;
and that infants in general will not be bound but by “ne-
cessary acts,” or such as are ““ evidently for their benefit.”

L

By “necessary acts’ are meant such as are necessary for
the material existence of the undivided family, or the pre-
‘servation of the family property, in addition to expenditurc
upon religious ceremonies and marriages, which, foj mem-
bers of the family, are, by Hindd law and usage, looked
upon in the nature of paramount charges upon the undivided
inheritance.

On reading the pleadings with every attention, I have
been uneble to find it stated in terms, or to glean by neces-
sary inference from the facts, that this compromise was
nocessary for the preservation of the family property, or that
it would be for the benefit of the infant whose Interests are
sought to be bound by its provisions.

Thé avoidance of & law suit to take partnership accounts
does not, standing alone, fulfil either condition, and that is
the only clear benefit appearing upon the Bill. As between

adults it might be a sufficient ground for enforcing specific

performance, but where 2 minor's interests are to be taken
notice of by the Court, the case made should go further and

show, either in express terms or by necessary inference fromn
facts, that it would be for the advantage of the minor that the
.compromiso should be carried out, or at least that the

smount of property which the plaintiff was to receive (as in

the present case) was a fair and reasonable adjustment upon

foot of the partnership accounts.

There is no such averment in the Bill. The plaintiff does

'nob state the value of the property he was to receive, nor the
"amount of the balance alloged to be due to him up to the
Divali of 1858. In the absence of averment the Court has
"not been afforded the means of instituting a comparison
. between the partnership property agreed to be transferred

and the amount alleged to be due,
10 ap
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Cousistently with the statements in this Bill, the plaintiff
might have drawn out that balance, and more, subsequently
to November 1858. He might have been receiving under
that compromise an unconscionably large amount of pro-
perty in liquidation of the balance elleged to have been
due; and the interests of the minor, which the Court is bound
to protect, might have been unduly sacrificed, if it were to
enforce this compromise against him without further in-
vestigation.

As a copartner dealing for the purchase of partnership

_ property in which an infant was interested, the plaintiff was

bound®to show that such a compromise and transfer were
necessary for the preservation- of the family property, or
that it would be for the benefit of the minor that such should
take place. :

The only work in which I have found any Hindd usage
referred to upon the mode of settling partnership accounts
is Steole’s Summary, where the then existing customs in the
Deccan on this subject are detailed. Upon the authority of
the individuals in the note to p. 297, it is said, p. 303,
&c., that on the death of one of several copartners, arbitra-
tors and respectable persons would decide, on an examination
of accounts, what balance was due to the family, and releases
would be given accordingly ; and it is further said that after
such full investigation, the accounts would not be demand-
able by a son on growing up, nor would a different estimate
be admissible; but should the surviving partner receive
a release on his own statement, the son would have a right,
on coming of age, to dispute the accounts, and to receive any
small balance not paid to his family.

It appears from p. 307 that the arbitrators,” spoken of
in the above passages, are the ‘‘ arbitrators of each caste.”
'The laws of caste may be considered to have been substitu-
tional Mr regular Courts of Justice, and to have gained the
sanction attached to them, owing to the absence of other
Courts, in which the HindG population conld place confi-
dence. But, however suited that system may have been to
a state of society, acting independently of regularly consti.
tuted tribunels of justice, I do not think its usages can be
mmported 83 law into this jurisdiction > where British
Courts have existed for so long a period, and where they
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have been in the constant practice of extending to the in- 1863

terests of Hindd minors.an analogous protection to that Bawia's

which British subjects have received. e pLRas
' LAEMICHAND

According to our decision, a copartner dealing with an un- Munira'n
divided family will be placed, with referénce to its component ¢ &
members, in the position that a partner according to British
law is placed in with reference to his copartners and their re-
presentatives in case of death. ; ‘

The adult defendants here had no legal power to bind the
inferests of the minor defendant by this compromise.

The plaintiff, as a copartner, had knowledge of the status of
the undivided family, and was thus affected with notice of
that want of title.

The interests of the minor are under the protection of
this Court to the extent recognised by Hindd law. On the
facts before us there is no sofficient guarantee that those in-
terests have been duly protected, and, where the plaintiff
seeks to put the power of this Court in motion to bind those
interests, we feel that under such circumstances we ought to
refuse to decree a specific performance which would have
that effect. ' )

‘We therefore allow this demurrer, and leave the plaintiff
to seek such remedy against the adult defendaunts for breach
of their contract as he may be advised to take.

The demurrer, under the circumstances, is allowed with-
out costs from the plaintiff to either class of defendants.
The adult defendants ave to pay to the infant defendant;

Lis costs in the cause.
Demurrers allowed.

Subsequently to the delivery W tho above .judgment
allowing the demurrers to the amended Bill, a motion on be-
 half of the plaintiff was made in August 1863 for Eeave to
re-amend the Bill, but after a sharp -contest, was refusa?d
with costs. No further proceedings were takep in this smit.
Another and prior suit, which had been instituted on the
30th November 1860, and in which Takhmichand Munirim,
Govindés Munirhm, and Raghungthdds Lakhmichand wore
plaintiffs, and Réamlal Thakursidis, Kdndés N,:irffndas,
.Pl‘emcha,nd Réichand, Rémdayél Motirim, and the infant
Lakshumand4s Rédhékigandas were defendants, was event-
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1863, pally, after the death of the principal defendant, Réimlé Thé-
TH&:‘;:;‘:,’;A,S kursidés, compromised. The Bill in that suit prayed that the
v. alleged agreement, releases, and undertaking of August 1860
L‘,‘}‘.}:{,ﬁi;’“’ should be declared fraudulent and void, and be set aside,
etal.  that the copartnership consisting ‘of the plaintiffs, the de-
fendants Lakshumand4s R4dhdkisan the miuor, and Rémldl
Thikursidés in the Bomrbay branch firm, should be declared

to be dissolved from the 31st May 1860, or the 5th June

1860; that an account should be taken of the dealings of
that branch firm, and of the moveable and immoveable pro--

perty of that branch firm in the possession of the defendant

Ramlal, &c., &c. \

Pl AT

1861. Jn the late Supreme @ourt, FEquity Zive.

Aung. 30.

Ra'mopaxprA DADA” NATK oavinenvnnaneoe Plaintiff
Da’pa” Masa'pev Na‘®, LarsnuMan Da'pa’
NA'tk, and Kusaav Da'pa’ NA'IE... ... ... Defendants.

Hindu Law— Partition—-Moveable ancesiral property--Immoveable anees
tral property—Ancesiral business—Supreme Court—dJurisdiction,

On this side of India a son (Hindd) has no right to enforce partition of
ancestral moveable property in the hands of his father, or to claim a
separate share in an ancestral business against his father’s will, although
the son alleges that his father is prejudiced against him, and intends to
deprive him of his succession to such property and business. )

Semble, that such son cannot enforce partition of immoveable ancestral
property under similar circumstances.

The late Supreme Court had no power te decree a partition of ancestral
property situate beyond the limits of its jurisdiction.

HE Bill stated that Mahfdev Narayan Naik, deceased, a
resident of Shépur, jn the independent state of Sngli, in
the Southern Maratha d\lmtry, during his lifetime and up to
the time of his death carried on an extensive business as a
shroff gt Shapur, having branches at various places, and
amongst othors at Bombay, where he carried on the same
basiness under the name of Mshddev Nardyan Shapurkar,
by his munim, Kharsetji Ejiarji.

Mshidev Nirdyan Niik died intestate in the year 1847,
leaving two sons, Harba Mah#dev N4ik and DAda Mahédev
Niik, and seven grandsons, namely, Vithoba Raghobé (the
son of Réghobd Mahédev, who had predeceased his father),
ShrinivAs Venktesh and Eshvant Venktesh (the sons of
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