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In the late Supreme Tourt.

MA'NIRIT MEHERVA'NIT. ..o Plaintiff,
Ranmronia” ALUBaA'f.. .o Defendant.

Muhammadan Law—Statute of Frands, See,4-—Procedure-of the Courls,

The Statute of Frauds is to some extent in force iu the island of Bombay.
The fourth section of that statute is not applicable to Muhammadans.

ASE rveferred for the opmion of the Supreme Court by
James Hore, First Judge of the Bombay Court of Small

»

Canses,

The facts and arguments sufficiently appear from the judg-
ment of the Court. The case was argned bhefore Saussg, 1.,
April 12, 1859. '

Westropp for the plaintiff,

White for the defendant, . .

. : Cur. adv, vull,

April 26, Savssg, J. :—This is o case sent up by the Chief
Judge of the Court of Small Canses for the opinion of this
{lonrt upon two gnestions, viz, —

Lst—~Whether the Statute of Frandsis in force in Bom-
bay ; and

2ndly-—Whether the 4th scetion of that statute is appli-
eable to Mohammadans in Bombay.

In reply to the first question it may be laid down asa
general proposition that the Statute of Frauds is in force in
tho island of Bombay. Act XIV. of 1840, extending -to
Indig, in cases governed by English law, Stat. 9 Geo. IV,
¢. 14, 5. 7, which amended the 17th section of the Statute
of F'rauds, is sufficient to show that the Statute of Frauds is
in force, to some extent at all events, in Bowbay. How far
it s so applicable I shall not now inquire farther than is
rendered necessary by the second and more difficult question,
¥iz,, whether the 4th section of it is applicable to Muham-
wadans in Bombay. The Chief Judge has come to the
eonelugion that it js. | His Liordship here read the 4th sec-
tion.] The roasons for which the Chief Judge came to that
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conclusion may be shortly stated thus : —That Leroua v. Broum
(@) decided that the 4th section prescribes & rule of procedure
only, and does not affect the validity of the contract, and that
this Court was bound to adopt that rule.

But it would be a mistake to suppose that this Court was
bound to adopt every rule of procedure prevailing in West.
minster Hall up to the creation of the Mayors’ Courts, For
that, we have the authority of the highest court of judicature
which takesx cognisance of Indian cases,

In ey Highness Buckmebai v, Dullndhar Motichund (0 it
was most distinctly laid down that this Court, as one of the
Supreme Courts in India, was, under the provisions contained
in its Charter, empowered to frame rules of procedare for
itself, and to adopt or reject any English rule of procedure,

Perhaps I could not give a stronger instance than that
in the case just mentioned it was considered that the Statute
of Limitations (21 Jac. 1., ¢. 16) could not be regarded s
binding on the- Supreme Courts in India until it satisfactorily
appeared (as it there did) that those courts had themselves
adopted it as a rule of procedure. Sir John Jervis, com-
menting on Williams v. Jones (¢) (which was decided in
1811), says (d) : «“ The case was decided upon the ground that
at all events the jurisdiction of the Court of King’s Bench
was not excluded ; and Lord Ellenborough said : ¢ Assuming
that the statute and charter referred to had given jurisdiction
to the Indian Courts, and that the Courts had adopted the
Statutes of Limitation, still those statutes could only have the
effect of barring the remedy in those courts, but did not
extinguish the right.” The extent of the authority of this
case” (continues Sir J. Jervis) “ig merely that Lord Ellen-
borough did not express auy doubt of the competency of the
courts in India to adopt the statute. It is abundantly clear
that since 1811 the statute has been adopted in India, and
made the foundation of judgments by the Supreme Courts
there, and that adoption has been recognised and acted upon
by this jurisdiction in the case of The East India Company
v. Oditchurn Paul (&), in which case the statute was plesded
on the part of the Bast India Company, whose agents could

(«) 12C. B. 801 ; 8. C. 16 Jur, 1021. (&) 5 Moo, Ind, App. 234.
(c) 13 East 439, {d) 5 Moo, Ind. App. 248,
{e) 5 Moo. Ind. App. 43,
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not but be fully informecd whether the statutc was acted
upon in the courts inIndia. The recognition and adoption by
this jurisdiction of the plea in that case is, of course, of
the greatest weight upon the present occasion :” and again :
“This Committee is satisfied that the Statnte of Limitations
has been adopted and acted upon by the courts in India,
and such adoption has been recognised and acted npon by
this jurisdiction, and the Committee considers that such ap-
plication of the statute ought not now to be questioned,
whatever doubts might have originally existed on the sub-
ject” (f}. With regard to the objection that the Statute of
Limitations could not be pleaded in a cause in which the
plaintiff and the defendant are Hindis, Sir J. Jervis said:
“The substance of the objection to the plea seems to be,
that a judgment in favour of the defendant founded upon
the plen of the statute of limitations would be & determina-
tion upon the rights in litigation between Gentis, by virtue
of a different. law than that by which the same suit wounld
huwve becn determined in a Native Court, it instituted there.
And it is couceded that the plea would not have been avail-
able in & Native Court. The merit of this objection deponds
apon the construction of the Charter, to which it is, therefore,
necessary to refer. The Charter contains four sections which
relate to the guestion—the 28th, 37th, 38th, and 39%th. The
29th section is the governing section upon this point, and is
to the following effect, namely, that in suits between Muham-
madans and Gents, their inheritance or succession to lands,
vents, and goods, and all matters of contract and dcaling
between party und party, shall be detormined by the laws
and usages of the Mubammadans and Gentiis respectively, or
by such laws and usages as the same would have been deter-
mined by if the suit had hecn brought in a Native Court.
The 37th section requives the Court to frame processes in
eriminal as well as in civil suits, and the rules for the execn-
tion of such processes, with an especial attention to the re-
ligion, mauners, and usages of the inhabitants, and the cir-
tmmstances of the country, so far as the same could consist
with the due exccution of the law and the attzinment of
jistice. There are two other sectious in the Charter (the
38tk and 39th) whick show that it was not intended that
the Charter Court should adopt the course of procedure
which prevailed in the Native Courts, but that the suits
between Gentis and between Muhammadans in such courts
: ' (f) Tbid., 249.
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should be by a course of procedure to be framed by the
Charter Court of itself” (y). Again,at p. 264, he says: “The
Charter, while creating the new Court, provided for two ob-
jects. The one object was that the rights of Gentis and
Mubammadans, in vegurd to the matters specified in the
Charter, shonld be adjudged in the new jurisdiction, accord-
ing to the laws by which they would have been determined
in a Native Court. The other was that thie course of proce-
dure in the new jurisdiction, by which such law was to he
acninistered, should be consonant with the religious feelings,
usages, and manuers of the Native suitors. The first object
seems to have been attained by placing Gentd and Muham.
madan suitors in the Charter Court in the position in whicl,
by the comity of nations, parties are placed who sue i the
courts of onc country in respect of rights ur caunses of action
which had their origin i a foreign country. In such suits
the lex fori adjndicates upon the rights and matters in litiga.
tion according to the law of the country where the rights or
canses of action urose; and, consistently with that course,
the Charter provides that Gentils and Muhammadans, whoe
live and conduct their transactions under cortain systems
of law and government peculiar to them rvespectively, shall
bave their rights and causes of action decided upon, in the
Supreme Court, by the same law by which they would lave
heen determined in o Native Court. 1t was confided to the
Cowrt to secure the second ohject by establishing rules, orders,
and processes for the reguolation of causes in the Supreme
Court between GentGs and between Mubammadans,”  He
further (p. 269) suys: “TIn truth it has Lecome almost an
axiom injurisprudence that a law of prescription or law of
Kmitation, which ix meant by that denomivation, is a law
reluting to procedure having reference only to the lex fori”
I support of that view he quotes from, Story on Conflicts,
and mentions his reference to Pothier and Story’s conclusion
that statutes of Himitation or preseription of suits o ad litis
ordinationem, and vot ad litis deeisionemn in a just juridice]
sense.”  And at p. 269 Sir J. Jervis vbserves ; < The Supreme
Court was to frame a course of procedure, and it would be
incident to that duty to enforce conformity to such course by
u.ttac‘hing certain consequences to default, departure, or dis-
?bedlencu. The time for appearing, for declaring, for plead-
ing, and for tak.ing the several steps in the cause, and the

(9} I%id., 262.
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forms of the several proceodings, would all be within the

province of the Court to prederibe, and consequently within
its authority to give o judgment for plaintiff or defendant,
as the penalty for defaults, disobedience, or departures from
the prescribed rules.  The Court conld not exercise its juris-
diction effectnally without such a power.”

If; then, this Court had adopted the fourth section of the
Statute of Frands as a gencral rale of procedure, that rule
would clearly huve Leen binding as well upon Gentés and
Mahammadans as upon the other snitors of the Court.

The question then will.be, bas this Court adopted the kth
section of the Statute of'p‘]}‘muds as a vule of procedure,

It may be that the Court has applied that section in suits
which were not between Hindds or between Mubammadans,
and yet not adopted it @s @ rule of proceduse.

Up to the recent decision of Lwrens v, Browi (h) the 4sh
section of the Statute of Frauds appears to bave been re-
garded by some of the authorities in England and Americs

not as a rule of provedure, but as affecting the substance of

the contract.

In Carvingtor v. Loots (7} Lord Abinger, in speaking of
that section, says: “The meaning of the statdte is not that
the contract. shall stand tor all purposes except that of being
enforced by action, but it means that the contract shall be al-
logether void.” And Parke, B., says: “1 think the right
interpretation to be that an agreement which cannot he en-
forced at eithor side is o contract void altogether.”

So iu Reade v. Lainh (j) Pollock, C. B., says :  Carimugton
v. Boots is in eftect a decision that for the purposes of the
present question there is no distinction between the 17thand
the 4th section of the Statute of Frauds, and that not only
no action can be brought upon an agreement within the 4th
section of that statute if it be not reduced into writing, but
that the contract is also void.”

In Story’s Conflict of Luws, para. 262, p. 397, ed. of 1857
(k), it is laid down distinctly shus: “By the English and
American law, contracts which fall within the purview of
what is called the Statute of Fraunds are required to be in

(§) 12C.B.801; . C. 16 Jur. 1021, () 2M. & W. 248,
(j) 6 Exch, 130. * (k) p. 327 of the edition of 1865."

1859,
Ma'~Ninar
MruErvA'~t
"
Radirenin’
ALUBHAN.



vi BOMBAY HIGH COURT REFPORTS,

1889 writing. Such arc contracts respecting the sale of lands,
Ml:;;ll:::!\n contracts for the debts of third persons, and contracts for
. ,the sale of goods beyond a certain value. If such contracts,
R‘{?{ﬁi‘}“ made by parol (per verba) in a country by whose laws they
arc required to be in writing, arc sought to be enforced in
any other country, they will be held void, exactly as they

are held void in the place where they arc made.”

Tn fact the 17th and 4th scetions, although differing m
words, were by those authorities held to be substantially the
samo in effect, viz., to make the contract practically void.

Tt i, thevefore, not improbable that this Conrt may, pre-
viously to Lerouw v. Brown, have! iken a view of the 4th
section of the statute similar to t)a. taken in some of the
earler authorities, and regarded that section as affecting the
validity of the contract.

So long as the Court may have been of that opinion, it
would have nocessarily held that it would be against the
Charter and against tho comity of nations, as guaranteed by
it, to huve acted on the 4th section of the Statute of Frands
in sutts Detween Muhammadans, or in which the defendant
was a Muhammadan,

For it is admitted that a parol contract (per corba) is, ac-
cording to Muhamnadan law and usage, of oqual validity as
if it were in writing ¢ Macnaghten, Ch. XIL, plac. 2, p. 76,
ed. of 1825,

Lf, however, the Court had deemed the 4th section a tere
rule of procedure, as in Leroux v. Brown it has been lately
decided to be, the Court, before adopting it as a general rule
of procedure applicable in suits hetween Gent(s and between
Mubammadans, or in which Gentds or Mubammadans are
defendants, ax well as in other snits, would have considered
it with refercuce to the provisions relatiyg to procedure in
the Charter, and, it the Court found that such a general rale
of procedurc would be inconsistent with the well-established
usages of Geutdds or Muhammadans, and not indispensable to
the due faxgcution of law and the attainment, of justice, would
l;z:{l)l rzc;\fnuned from adopting it as a general rule of pro-

That it would be at variance with the usages of Mu-
hammadans has been already shown. It is unnecessary ab

presont to consider whether it would conflict with the usages
of Gents.
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However, there is not to be found in Morley’s Digest, or
sny Indian Reports of which I am aware, any case showing
that the 4th section of the Statute of Frauds is applicable
either to Grentd or Muhammadan contracts.

As the Charters of the three Supreme Courts are, in re-
spect of the framing of rules as to procedure, nearly iden-
tieal, this question must have occurred in all of those conrts.

That there should not be a single case on the subject in
the Indian Reports, since the respective dates of the creation
of the three Supreme Courts, leads strongly to tho conelusion
that the 4th section of the Statute of Frauds was not adopted
a3 a rule of procedure applicable to all snitors alike.

That enactment has been prolitic of litigation and decisions
in- Westminster Hall. It would be too much to say thas its
introduction as a rule of procedure was indispensable to the
due execution of law or attaiminent of justice in the case of
Muhammadan contracts.

The learned Chief Judge seems to have inferred that the
whole of the Statute of Frauds is in force in the threc Presi-
dency Towns, because the Indian Act X1V. of 1840 extends
to India, in cases governed by English law, Stat. @ Geo. IV,
e. 14, s. 7. But that enactment had reforence only to the
17th section of the Statute of Frauds, by which it is declared
that contracts for the sale of goods for the price of £10 or
upwards shall not be “ allowed to be good, oxcept the buyer
shall accept part of the goods o0 sold and actually receive
the same, or give something in earnest to bind the bargaiu,
or in part payment, or that some note, or memorandum in
writing, of the said bargain be made and signed by the
parties to be charged by such contract, or their agents
thereunto lawfully authorised.” That section in fact avoids
the contract, and, therefore, could not, consistently with the
Charter, have been applied to Muhammadan contracts in
suits between Muhammadans, or in which the defendant was
% Muhammadan, That was not a meve rule of procedure,
a8 the 4th section is, by Leroux v, Brown, now cstablished
to be.

It was admitted by Mr. Westropp ihat in a case of Leeck
v. Pdreatibgi, which occurred in this Court shortly before my
artival in this country, the plaintiff, Mr. Leech, who was a
solicitop of this Court, and who endeavoured to enforce against
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a Hindi lady a guarantee for costs, was nonsuited, because
the guarantee was not in writing. That, no doubt, would
appear to be an application of the 4th section of the Statute
of Frauds in a suit in which the defendant was a Hindi.
But that case seems to be quite isolated, and Mr. Westropp,
who was counsel for the defendant in it, has mentioned that
there was but little argument, and that the Court disposed of
the point immediately, without reserving it for consideration,
vr searching for precedents. It was not for the interest of
the defendant there to claim the benefit of the Hindd law,
or to refer to the Charter, and 1 o not understand that the
connsel for My, Lecch did se. )

Tor these veasons [ have come to the coneclusion that the
provigions of the 4th section of the Statufc of Frawds ave not
applieable in Bombay in snits between Muhammadans, or in
which the defindant is o Muhammadan, and, therefore, that
the second question mnst be answered in the negative.

[ am happy to say that L have veason fo belicve that my
opinion ronforms to that held by the Judgoes in Madrs anc
Caleutta, '

This C'ourt ix much indebted to the Chiel Judge of the
Courrt. of Small Causes for the clearness swith which he hag set
forth his veasans, and for {he rosearch which he has exhibited
i this ease,

The arder made by the Supreme Court menfioned that,
pursusnt to the 55th section of Act 1X. of the Legislative
Council of India, the Chief Jdndge of the Bombay Court of
Small Causes submitted for the opinion of this Conrt the
following questions, viz.— -

(1) Whether the Statute of Frands is applicable to Bom-
bay : and

{2) Whether the 4th section of the Statute of Frauds is
applicable to Muhammuadans therein ;

and stated that the Conrt replied to themn thus :

(n Thnt_ the Statute of Frauds is in foree in the Town
und Island of Bombay.

2} That the Hh scetion of the Statute of Frauds is not
applicable to Muhammadans therein.

Note.—"The report. of the judgment iu this ease -is from a short-land

;:::ltﬁbmefl‘:; ;){t:t by Mr. Justice Westropp. to whose kindness the Editor is
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