VQRIGINAL CIVIL JURISDICTION.

0

LATE SUPREME COURT, EQUITY SIDE. -

VISHVANATE A'®MA'RA'M .ovoviis v tvensee .. Plaintiff.
Ba'ru Na'ra'vAN and Kava'ea’t his wife... Defendants.

Specific Fa‘formanee—Material Parts of Agreement must be carried outby
Plaintiff—Variation of Written Agreement by Parol Evidence.

One who asks the Court for a decree for ®pecific performance of an
agreement must show that he is willing and able to carry it out in all its
material parts so far'as he is concerned, and also that no act of his own
in relation to the agreement has in any material degree damnified his
opponent. Ile cannot select one part. of the agreement for breach and
another for performance. He must be prepared to carry out the entire
of his own part 'of the contract before he can eall upon his adversary,
rough the instrumentslity of the Court, to specifically execute the latter
prt of the agreement.

In resisting specific performance of an agreement it is competent to the
defendant to show by oral evidence that the real intention of the partics
to the agrecment has not been correctly expressed in the written document,

X this case a bill had been filed on the Equity side of the
late Supreme Court by the plaintiff against the defond-
antg; for specific performance of an agrecment in the Maréthi
language, dated the 16th of July 1859, in counterpart, ono part
being addressed to the plaintiff, and signed by Ramchandra
Nérdyan and Dinfji Morobd, the constituted attorneys of tho
defendant Bapu Néardyan. The translation of this counter-
part, as set out in the bill, whs as follows :— .

“ An agreement paper, Saturday, the 2nd of the month of
Ashid Vadya in the (Shélivahan) year 1781, in the year named
Sdhérthi, the 16th of the month of July One thousand cight
hundred and fifty-nine, on that day to him who receives
i writing the agreement paper (namely), Mr. ViShVﬂ;Ilillﬂ']JI
A'tmfram Set Saddvart, residing in Bombay. - From him
who gives in writing the agreement paper (namely), B.apll']l
Nérhyan Set Mangle, inhabitant of Bombay, new residing
8} Penang, on his behalf (write) his fully author}sed a.ttor-
neys, Rémkrishpa Nérdyan Sep and Dindji Morobé Set, inall
two persons, Yointly and severally residing in Bombay. The
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reason we givo in writing the agreement paper is as follows:—

e ———— \J .
VisuvaNa'™l o0, js money of yours claimable fiom the abovenamed

! ATMARA'M
v,

Ba’ru Na‘ma'-

YaN ef al.

Bipnji Set -for about Rupecs bighteen thousand (due) on
Lis private account ; a decrce bas been pas%ed’ag_ainst him in
the Supreme Court; and for a balance appertaining to the
counting-house account (there are due) ab ufg;”Bupe,es thirty-
two thousand: (these sums) being added together, there arc
due to you Rupees 50,000 (fifty thousand) in all ; besides this
he is indebted to other persons,the particulars of Which are as
follows :—About Rupces 7,000 to Purshotam’ Plzél‘r.ljiw'_raudz’ns,
to whom there is mortgaged an ‘estate ;> and Rupeds 11,000
(eleven thousand) to Kallianji Hunsrdj Bengéli, %o whom
there is mortgaged an ‘estate; and Rupces 2,500 (two
thousand and five hundred) to Morobd TFakarji, to whom
there is mortgaged an ¢ estate.” And besides this there are
debts due to sundry persons amounting to about Rupees 500
(five hundred), As thus deseribed, there are due altogether
«eventy-one thousind rupees, including your rupees. There-
npon you have now brought an attachment against hig estate,
in couscquence of which those estates will be sold 'ﬁrough
tho Sarkér (i.c., by the Court or the Sheriff), and eight annas
i the rupeo will be realised, and a very gréat loss will be
sustnined.  Secing such a probability, we on his behalf made
_a representation to you, and requested you would act in such
a way that the said debtor’s deliverance from his difficulties
might be effected, and that a settloment might be mads rela-
tive to the money due to you and to {other) people, There-
upon, having consented to that, you said, *the whole of
Bipuji Sct’s estate should be delivered into my possession
comscquently his ostates (which) are to be delivered -into
your possession, are as follows:—

“1. Theoarf in which there is a bungalow at Chaupati of
2 (two) water-wheols.

“ 1. The Site) oarf at Mihim of 4 (four) water-wﬁeels.
The Khijarbhat oaitat Mahim of 1 (;)}1(3) water~whecl.

A bungalow at Matunga with a stable a,djdining it,
and a small tank and the surrounding ground, and
the house which stands upon a rising ground, and
the estate comsisting of the vacant ground whicl
there mny he surrounding that estate,
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“1. The (ourt called) Dougur or (the Hill) oart of 2 (bwo)
water-wheels,

“1. One {ourt called) Mdindvi vart at Mahim of 2 (two)
water-wheels.

“1. The field land, containing about nine hundred bargés,
which is within {the circle of the) racccourse.

“1, Neartheold jail there is (the district named) Bengdl-
pwrd.  The fazenddr ground which is there situated, that
produces ground-rent to the amount of about Rupees 140
annually.

“1, The honse in which Béipuji Set himself resides, to-
gether with the stable.

* The “estates’ as thus described {above) are delivered into
your possession. Now, in order to strengthen (and com-
plete) this (transaction), the whole of such papers as therc
may be appertaining to the above ¢ estate ” having been given
into your hands, the whole of the managemcnt, use, and en-
joyment (thereof) are madé over to you. And besides this
(handrabhagdbdi and Harkubai, these two (persons), having
sued you, there are notes of the Bengal Treasury (is€ued)
through the Sarkdr (or Government offices) to the amount
of about Rupees four thousand eight hundred. They are in
the Accountant General’s office. Having procured out of
that office and brought the motes for those rupees, we will
give them in your hand. In the way thus described we will
mgke over to you the ¢ estates’ and property of Bapuji Set.
Havinyg taken the samc nto your possession, you may carry
on the management (thereof) as you may sce fit, and you are
to make a settlement for the debts due to you and for the
debts due to (different) persons. With regard to that, youare
possessed of full and absolute power. That full and abso-
lte power is as follows :——exactly in the same " way as Bapu
Sct was the owner of the said ¢pstates,” so we by this
Daper have constituted you owner. As regards that, what-
wer you seeing fit may do, all that is duly agreed to
by and binding upbn ns and Bapuji Nirdyan Set, and
With regard to that, should

bis heirs and representatives. shou
part, {wish to)

Bipuji Set, or we or any one elso on his :
swerve from this writing, (then in order that) he (or we &c.)
1L—34
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may not (so) swerve, and that what you way do may he
confirmed, another paper, in such a way as you may wish,
is to be made through an English lawyer, and delivered
(to you) for the purpose of strengthening (and completing)
this (transaction) ; we are to sign the same and fo have
it attested. As regards his own house, in which Bipuji
Set’s family are now residing, the said . (house) only you
are not to sell, and the said house you are to make a gift of
to Bapuji Set’s wife, the respected Kayabai, when she will
maintain herself in the said house in such way as she
may be dble. The management of the remainder of the
‘ estates’ you may carry on in such way as may appear fit
to you, and you are fully empowered to act in such a manzer
that a scttlement of his debts shall be effected.  And if any
persons shall raise any impediment with respect to the above-
mentioned ¢ estates,” we shall angwer relative to the same, and
we shall makoe a elearance with regard to those ‘estates.” And ~
the house which you are to give as a gift to Kayébdi she is
not to sell, and she is not to mortgage it.  Shouldshe sell i,
or should she mortgage it, that will not be agreed to, nor
be binding on you. This agreement paper we have duly
given in writing of our own pleasure, with our free Wlll and
consent, the date and year aforesaid.”

'l‘hc bill prayed for specific performance of the agreement
50 faras the same remained unperformed, and offered to secure
to the defendant, Kayabdi, a life-interest in the family house,
that beiag, according to the plaintitP’s construction of the

agreement, all that the dofendant, Kayabai, was mtendud to
dGC

'The defendants filed a demurrer to the biH, relying mainly
on the fact that it appeared sufficiently on the face of the bill
that the plaintiff had himself so far departed from the agree-
uent, and committed breaches of its pr OV]SIO!J.S as to disen-
title him to the relicf sought. This demurrer was, however,
overruled after argument, on the ground that this did not
appear sufficiently clearly on the face of the bill itself, and
the suit came on for hearing on evidence, on the 23rd of
January 1861 and several subsequent days, before Savsst,
C.J., and Arxourn, J.

Lewis (Advocute General) and Buyley for the plaintiff.

White and Green for the defendants,
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During the hearing, the Court, having intimnted ax opinion
that, according to the true construction of the agreement,
the defendant Kay4bdi was intended to tako a life-estate
only in the family house, the defendant’s counsel claimed, by
crogs-examination of the plaintiff and his witnesses, and by

examination as witnesses on their own behalf of Dind Morobit

and Rdmchandra Nardyan, the persons who negotiated and
conclnded the agréement of the 16th of July 1859 as the con-
stituted attorneys of the defendant Bépu Nirdyan, to show
that, supposing the true construction of the agreement to be
that the defendant Kayibéi was to take alife- cstate only in
the family house, then the true inteution of the parties to
the agreement, or, at any rate, of the attorneys of the de-
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fendant, had not been correctly exprossed in the document as

drawn up. After argnment in which the cases of Woollam v.
Hearn(a), Wineh v. Winchester (D), Clinanv. Cooke (c), Manser
v. Back (d), and Squire v. Campbell (c) were cited, the Court
decided that the defendants were to be allowed to give evi-
dence that the true intention of the parties, or, at any rate,
of those who represented the defendants on the occasion of
the instrument of the 16tk of J uly 1859 being drawn up, was
that the defendant Kaydbai was to be entitled to the family
house absolutely. The judgment, however, proceeded on the
other grounds of defence set up, and it was not necessary for
the Court to express its opinion on the evidence given as to
the real intention of the parties.

On the 17th of March 1864 the judgment of the Court,
which states sufficiently the other parts of the case, was
delivered 'by Sausse, CdJ., and was as follows :—

In this case the plaintiff prayed for specific performance
by the defendant Bépu of an agreement entered into upon
the 16th of July 1859, and that, in default of his being able
to make good title to the subject-matter of the agreement,
an account should be taken on foot of the sum menfioned in

“itto be due to the plaintiff, and that the defendant should be
decreed to scoure the sum so found due upon all the premises
intended to be included in the agreement to which the de-

() 7 Ves. 211 ' {5)1 Ves. & B. 375-378.
(e} 1 Sch. & Lef. 40. (d) G Hare 443.
()1 Myl. & Cr. 459-480: 6 L. J. Ch. 41.
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fendant can make title, and that m defuult of payment at «
certain date the latter should be foreclosed of the equity of
redemption in the said premises.,

1t appears that the defendant Bapu had in 1854 been
convicted and sentenced to transportation for seven years at
the prosecution of the plaintiff, who is his nephew, and that
the defendant was allowed to return to Bm;lbay in 1860. Be-

“fore leaving, he appointed two relatives to be his attorneys

tor the general management and settlemoent of his property
and affairs, which were in a very embarrassed state.  In June
1869 the plaintiff obtained a judgment for Rs. 16,000 against
the defendant, and very shortly after caused the defendant’s
entire property to be scized under an execution for that
amount. The attorneys for the defendant then applied to
the plaintiff’ to come to an arrangement with them about his
own cluim and the defendants’ property, in order, as the bill
states, © to prevent the properties so seized from being sold
hastily and at a loss” through the Sheriff. The plaintiff, at
liis own desire, was furnished by the attorueys with a memo-
randum of the liabilitics of the defendant and of the esti-
mated value of all his property ; the latter was set down in
detail at Rs. 77,000, and the former at Rs. 47,000, inclading
the plaintiff’s exeention debt, some mortgages, and about
s, 8,000 of unsccured creditors.  The surplus of Rs. 30,000
was 1 that memorandum proposed to be appropriated for the
Lenefis of the defendant, that is, the defendant’s family house,
valued at R, 12,000, and the balance Rs, 18,000, as a fund to
provide maimtenance for him and his family upon his return to
Bombay. The plaintiff retained this memorandum for some
duys, had other interviews upon the subject, and finally fixed a
meeting for the purpose of coming to a settlement, when the
agreement in question was entered into in the Mardthi lan-
guage, and was signed by the plaintiff and the attorneys for
the defendant.  The plaintiff, as executor of his father (who
died in 1850), had some years previously filed a bill for an
account of & partnership in which Lis testator, the defendant
Bupu, aud one Kisandéds were copartners. An account had
b'ovn decreed, charge and discharge (at least on behalf of
Kisandis) had been filed, and by that discharge it appeared
t.hnt the partnership was indebted to the plaintiff’s father at the
time uf. his death in Rs. 32,000, but no proceedings had been
tuken in the refevence for some years. The plaintiff having
m the same enpacity sold property mortgaged to his father
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by the defendant, it appeared that the defendant’s sistershad __ 1864,

e . . ViseyaNatu
a life-interest in a sum of Rs. 4,800 charged upon it, and that 3534

sam had been by decree directed to be invested, and the in- 2,

. ., e Ba'ru Na‘Ra'
terest to be paid to them during their lives. ey I;Aa'z_‘

At this meeting, on the 16th of July 1859, the plaintift,
as the condition of his suspendifig the sale by the Sheriff,
insisted upon having the entire property of the defendant
transferred to him for the payment of his judgment-debt;
of Rs. 16,000, and also for the payment of the entire sum,
Rs. 32,000, alleged by him to be due to his father’s estate from
the defendant Bépu and Kisandas, as surviving copartners,
and in addition he insisted that the attorneys of the defendant
Bapm should procure the life-interest in the Rs. 4,800 to be
assigned to him. These attorneys were not aware of the
amount duc ‘on the partnership account, but they agreed to
all those terms, upon certain conditions, which were agreed
to Dy the plaintiff aftor considerable discussion at that meet-
ing.  Anagreement in the Marathi language was accordingly
drawn up ab the dictation of the plaintiff’s nephew, and in the
presence of the plaintiff and the two attorneys for the de-
fendant, who respectively signed it. The debts mentioned
in it ave the excention debt, ¢ about Rs. 18,000,” and the
shop or partnership debt, Rs. 32,000, Rs. 50,000 in all to
the plaintiff; creditors by mortgage to the amount of Ra,
20,500, and sundry small debts to the amount of Ra. 5(.)0:
in all Rs. 71,000. The agreement recites the estate being
mder attachment of scizure, and that if sold through the
Sheriff < they awould aot produce eight annas i the rupee (m,'
Lelf~valuey, and that a very great loss would be sustained.
The plaintiff was cmpowered to carry on the management and
ale of the estates as he should think fit, and to make a set-
tlement for the dcbts duc to himself and to the other persons,
and was constituted owner with equal powers as the defend-
ant could have had for those purposes. It was also agreed
that an  English deed should be drawn up. The agreement

as translated then concluded thus :—

“As regards his own house, in which the defendant’s
timily are now residing, the said house o.nly you are not {o
sell, and the said house youn are to make a‘glft ofto t]-le defem'l-
ant’s wife, Kayabai, when she will maintain lvlerself in the said
house in such a way as she may be able. The management

of the remainder of the estates you may CAPTY ONl 4s may
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appear fit to you, and you are fully empowered to act in such
a way as that a settlement of his debts may be cffected. * %

«“ And the house which you .ave to give as a gift to
Kayabai she is not to sell and she is not to mortgage it.
Should she sell i, or ghould she mortgage it, that will not be
agreed to, nor be binding on you.”

Under that agreement the plaintiff was put into possession,
and received the vents of all the vnmortgaged property, ex-
cept the family house, and the attorneys having procuved
the conseut of the annuitants to release it, the plaintiff
agreed, at the instunce of the former, to bear the expense of
getting the Rs. 1,800 out of court, and in addition to pay
Rs, 500 out of it to discharge the small debts mentioned in
the agrecment, and incurred by the attorneys on behalf of the
defendant’s family.

The plaintiflt, however, went back of this latter agreement,
and upon the 11th of October, by notice, demanded that within
four days the Rs. 4,800 should be paid, and also that a con-
veyance of the entire property should be exccuted to Lim
subject to a life-interest only in Kaydbai in the family Louse,
or that he would consider the agrecement at an end, and
proceed to sell the defendant’s property through the Sheriff.
The attorneys for the defendant insisted that, under the agree-
ment, Kayabil was to have an absolute property in the house,
and not an interest for life only, and they declined to comply
with the plaintif®s demand in this particular. After various
communications, the plaintiff rexeized under his exeeution the
entire property of the defendunt (including the family house),
and had them advertised by the Sheriffupon the 24th of Novem-
ber. On the 22nd the attorneys for the defendant filed 2 bill
praying for specific performance of the agreement of the 16th
of July 1859, and for an injunction against sale by the Sheriff.
Aninjunction was granted, until answer or further order, to
the extent of restraining the present plaintiff from selling the
fumily house. The plaintiff then proceeded withthe sale under
his exeention, and sold all the othoer property through the
Sherft, and o the names of other persons became himself
the purchaser of some of the propertics.  He thus levied very
nearly the amount of his excention debt.  On the evidence
we entertain no doabt that the property sold at a consider-
ablo disadvantage, and much under the value it would have
produced if the spirit of the agreement had been carried out
by the plaintiff.  No further proceedings were taken in the
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suit for specific performance, and in Aagust 1860 the present
plaintiff’ dismissed that bill for want of prosceution.

In January 1861 the plaintifl, after having thus sold all
the other properties by SheritP’s sale, called upon the defend-
ant to convey the family honse to him subject to a life-estate
in Kaydbai, and to procurc the agsignment of the life-interest
m the fund of Rs. 4,800, both of which the defendant re-
fused to do. TIn July 1862 the present DLill was filed, the
plaintiff alleging in it that he had performed his part of
the agreement in cvery respect, that Kayibi was only entitled
to a life-interest in the family house under it, and that the
defendant was, bound to execute the agreement in the plain-
tiff’s favour. The defendant thonght pl'op'cr to’ demur to the
hill so framed, and the demorrer was overruled, the Court
intimating its opinion that, upon the construction of the agree-
ment as pleaded, Kayabdi took an estate for life only in the
Louse. This canse now cowmes to a hearing under these cir-
curnstances. The plaintiff and the defendant entered into an
agreement with mutual stipulations in June 1869. In October
following, the plaintiff in effect guve notice that he considered
the agreement at an end, and proceeded shortly after “to do
exactly the contrary of that which he had stipulated to per-
form. The defendant thereupon insisted that the plaintiff
shonld ‘be compelled to carry out his part of the agreement,
and having filed a bill for that purpose, he raised an injunction
which restrained the plaintiff from violating one of its provi-
sions. Im a few months the defendant allowed that bill to be
dismissed‘by the present plaintiff, and with it of course the
mjunetion stood dissolved. ’J,’he'parties then stood in this
velation, The plamtiff had in a most material point broken
the agreement, and treated it asat an end. The defendant, on
the other hand, after nsisting upon it, had abandoned that
agreement by allowing the bill for ils performance to be
dismissed by tho plaintiff.  In effpct the partics appear to
have been thus remitted to the positions they relatively ocen-
pied before the agreement was entered into.

The plaintiff, after a delay of nearly two years, files tl.-]i:-
bill to sct up the sawme agreement, and the defendants vesist
his right to do so. We think it plainly nppea}*s that Fhu
main object of the attorneys fur the defeuda‘n.t iu ‘enterlug
to the agreenent was to prevent the sacrifice of the de-
fendant’s propexty anticipated to be the resuli of a sule by the
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Sheriff. In order to accomplish that principal object, they
consented to confer upon the plaintiff, with the exception of
the family house, the entire dominion over the defendant’s
property ; to recognis¢e as a lien upon it the large unascer-
tained partunership claim of Rs. 32,000, which thus acquired
not only the character of a debt entirely due by the defendant
Bipu, but it also acquired priority over all his other simple
contract debts; and they further engaged to obtain for the
plaintiff the aotual possession of the fund of Rs. 4,800, which
was then, by a decrec of that court, postponed for the lives of
two annuitants. That this prevention of a sale through the
Sheriff was the priucipal consideration appears abundantly
from the agreement itself,which states that ifehc estates were
sold through the Sheriff they would not produce eight annas
in the rupee, and that a very great loss would be sustained ;”
from the bill, which states the object to have been * to prevent
the properties seized from bemg sold hastily and at a loss
through the Sheriff;” and also from the plaintiff, who admits
in his evidence that ¢ the intention'was that I should take the
property into my own hands, and sell it leisnrely.” Andhis
witness Anandriv Bhéskar further says: “ the object was
to prevent a sale by the Sheriff, to prevent the deterioration
of the property by such a sale.” Tt is admitted that the
plaintiff did not sell the property “leisurcly,” bub did sell
through the deteriorating medinm of the Sherifl’s office, and
he offers an excuse in these words:— When the attorneys
for the defendant brought improper constructions on whab
was written, T was obliged to sell throngh the Sheriff. I
then told the Sheriff to continue the sale under the writ.”
It is evident, from the notice of the 11th of October 1859,
coupled with the statement of the plaintiff and his witnesses,
that he did by the fact of sale intentionally violate the agree-
nent in this principal stipulation. e also admits that in
the name of another person he beeame the purchaser of some
of tho property sold at the Sherif’s sale.  He thus took ad-
vantage for his own benefit of the deteriorating circumstances,
which it was the object of the agreement to prevent.

It ix clear that, if the case stood here, the plaintiff could
have no pretence for coming into this Court to ask fora
speeifie performance (of a contract which he had broken), but
he insists that the attorneys for the defendant, by filing a bill
it November 1859 fur the specific performanec by him of
this contract, and by having then obtained an ad fiederin
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injunction " against a sale of the family house, have condoned
his prior violation, and have' entitled him now to rely upon
the agreemont as still subsisting for the purpose of being
specifically carried into execution, If the plaintiff upon the
fling of that bill had stayed his hand, and re-adopted the
agreement, that argument might have been well-founded ; but,
instead of doing so, the plaintiff, who had not then sold any
portion of the defendant’s property, deliberately proceeded to
sell under the execution the entire of ‘it, except the family
house, which he was only restrained by the injunction of the
Court from selling. The plaintiff did nét answer that bill, and
admit his being bound by the agrgement, as’ he might have
done ; but in Angust 1860 he caused the bill to be dismissed
for want of pirosecution, and with that order the injunction
against his proceeding with the sale of the family housc, as a
matter of course, stood'dissolved. Atthisstage the particsap-
pear to us to have been in effect remitted to the positions they
relatively occupied before the agreement, but now, after having
as an execution creditor reaped the advantages of a violation
of that part of the agreemeht which he was bound to per-
form, the plaintiff in effect seeks to compel a fulfilment by
the defendant of his part, although the interests of the latter
under that agreementwould, appear tohave been-irretrievably
injured by the forced sale of'his property through the Sheriff.

The circumstance of the plaintiff offering by this bill to give a
life-interest in the family house to Kayibéi does not alter his
position, A p‘a‘,rty who comes into this Court to ask for the
specific execution of an agreement must show that he is will-
ing and able to carry it. out in all its material parts so far
88 ho hetl himself stipulated for, and also that no act of his
own in relation to the agreement has in any maferial degree
damnified his opponent. The present offer by the plaintiff
smounts only to an undertaking to carry out (according to
the plaintif’s construction) one of several stipulations which
hehad contracted to perform. He cannot be allowed to select
one stipulation for breach and another for perforinance. He
must be prepared to carry out the entire of his own part of
the contract before he can call upon his adversary, through

the instrumentality of this Court, to specifically execute the

lstter portion of the agreement. Inthe present case, before

the plaintiff filed his bill, he had put it out of his power to

Perform in favour of the defendant the very material stipula-

tion of selling the latter property by private sale, instead of
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