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Suits—Right of Official Assiynee to be mude Party-—Stay of Ewecution
or Process—Attachiment—Cip. Proc. Code, Sces. 246 and 247.

The rights of the Official Assignee of insolvents, for the benefit of the
general body of ereditors, over the preperty of sn inselvent lawfully
vbsted in him, wherever that property may be, arve rights that must be
respeeted and recognised by all Courts wheresoever situated,

The Official Assignee has no lcgal right under the Insolvent Aet to
apply to be made a party to suits against the Insolvent pending at the
tinie of a vesting order being made, nor has he the power, after judgment
and decree have been pronounced in a suit against the insolvent prior to
his vesting order, to get himself made a party to such suit, with a view of
setting aside the judgment or appealing therefrom. '

By Sce. 17 of the Letters Patent constituting the High Court, the
practice of the Insolvent Court (where any suel practice is specifically
pointed out by the Insolvent Act or the rules framed under it) is not
affected by the amalgamation of the Courts; and, under Sec. 49 of the
Insolvent Act, the Otticial Assignee, after schedule filed and before the
discharge of the insolvent, may apply to any Court in which o suit is
brouight against the insolvent for any debt or demand admitted in the
schedule, or disputed as to amount only, for a stay of process or execution,
but where no schedule has been filed the Official Assignce eannot adopt
this course. i

Where property of an insolvent vested in the Official Assignee by order
of the Insolvent Court is attnched in excention at the suit of a ereditor of
the insolvent, the proper course for the Official Assignee to adopt is to
apply to the Court, under Seces. 246 and 247 of the Civil Procedure Code,
to have ‘ﬂlC .att:lchmcut removed, or, if too late to make such appheation,
Lie may institute a suit to establish his right.

LEVERAL rules were obtained by the Official Assignee of
the Court for relief of insolveut debtors in Bowmbay,
calling upon certain Punf creditors of the insolvent firm of
Hunt, Monnet, & Co., and of James Hunt (one of the part-
ners in that firm), to show canse why certain orders made
by -the Disirict Judge of Pumi rejecting the claim of the
Official Assignee to be made a party to certain suits insti-
tuted in the Court of the Principal Sadr Amin at Puph
against the said insolvents by the said creditors, and also
why a certain order by the same Judge rejecting the claim
of the Officinl Assignee to appeal against a decreo passed by
the said Principal Sadr Amin against the sajd insolvents
at the suit of one of their said creditors, should not ho
reversed or varied. :
Coram AwvsouvLp, Actin

g C. J.,Forses and Tucsrs, JJ, Sth
October 186 ¢, .
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Bayley, White, Shéntdram, and Péngurang appeared to ___1864.
show cause. . }{zﬁ,

Anstey, Dunbar, Kelly, and McCombic in support of the’ Miq’;\'g;”':
rule. - . ’

The material facts and authoritics in the case will be
found stated in the following judgment, delivered on the

12th of October 1864 by ArnNouLp, Acting C.J.:—

In this case cause was shown on Wednesday (5th October)
against several rules granted by this Court on the 21st of
last September, at tho instanco of the Official Assigneo of
insolvents, agamst Bholigir Mangir and other Pund credi-
tors of the insolvont firm of Hunt, Monnet, & Co. Of these
creditors all except'two were creditors bolding decrees. Tho
rules scrved on all these creditors with the exception of Bho-
ligir called upon each of them to show cause why an order
of the Judge of Puna of the 29th of August last, (confirming
a previons order of the Principal Sadr Amin of Punf of the
16th of June last) should not be reversed or varied ; and the
order served on Bholigir called on him to show cause why
an order of the same Judge, made on the 1st of September
last, rofusing t6 cutertain an appeal against the decree of tho
28th of Junc last of tho samo ]’1111011):11 Sadr Amin, mado
m Bholdglr s favour againsgt the insolvent estate, should not
be reversed or varied.

v,
Buora'cr's
MANGI'E et ol,

The following arc the matorial facts in the case. It being
kuown that the firm of Hunt, Monnet, & Co. was in difficul-
ties, tho Pun4 croditors of that firm, in the earlicr part of the
present year, filed soveral suits against the firm in the court
of the Principal Sadr Amin of that city. It is not noces-
sary to go minutely into the facts and dates of the different
suits in order to decide on the merits of the present applica-
tion, It would be nceessary, no donbt, to ascertain and state
them with minute accuracy in a casc where the question of
priority ns” between the Official Assignce and the creditors
had to be determined.*  But that is not the guestion which wo
kave to determine here and now.  For tho present purpoge it
is sufficient to statc that Bholigir and several of the other
ereditors obtained deerces om, before, or shortly after the
28th of Junc, and under all these decrees attachments were
Placed on the property of tho msolvent firm at Pund in
the course of the 30th of June. In the case of one of the
creglitors the attaclinent was not, it appears, placed till the

*Sec on tllis-pomt Gumble v, Bholdgir, 2 Bom. 11 C, Rep. 148, 2nd ed.
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4th of July, in the casc of two of the creditors, their suits
were still pending (i.e., no decree had been passed in their
favour) on the 20th of July, the day on which the Official As-
signee made his first application to this Court, and since which
date all the suits and proceedings therein have remained 7

statw quo. .

Aftor the creditors in Pund had been thus exerting them-
selves, steps were taken in Bombey to declare the firm insol-
vent. On the 30th of June, Monnet filed & petition -in the
Tnsolyent Court, on which, on the same day, an order was
made, under the 21st section of the Insolvent Act, vesting all
the real and personal estate of the firm of Hunt, Monnet, &
Clo. in the Official Assignee. -On the 1st of J uly, Hunt was
adjndicated an insolvent on the petition of a creditor, and,
ander See. 11 of the Act, his estate, tho usual order having
been subsequently made, vested as from the date of the peti-
tion and adjudication in the Official Assignee. On the 30th
of June, thercfore, the Official Assignee had vosted in him,
for the benefit of tho general body of tho creditors, all the
cstato and interest of tho insolvent firm, and on the st of July
all the sepavate estate of the insolvent partner, James Huat.

It may be as well to state clearly the effect of this vesting
order under the Indian Insolvent Act (11 & 12 Viet., e. 21).
By Secs. 7and 11 of that Act, from the moment of the.
vesting order being made, all the property, real and personal,
.of the insolvents, and all their future rights to any such pro-
perty, “whether within the territories within the limits of the
Charter of the (late) East India Company, or without,” and
all debts due or growing duc to them, become absolutely
vested m the Official Assignee as trustee for the general body
of creditors from the date of the insolvents’ petition (un(leur
Sce. 7), and from the date of the creditors’ petition and ad-
Jjudication {under Sce. 11). The rights of the Qfficial As-
signee for the benefit of the general body of creditors over
thovproperty of the insolvent lawfully vested in him, wherever
thal property may be situated, arc rights that must be re-
sPcctcd. at}d recognised not within the lintits of the Presidency
'lown._]urlsdiction only, but by all courts, whercsoover situ-
ated, in which the Official Assignee has reason to appear on
behalf of the general body of creditors.

_ The Official Assigneo baving thus obtained his tﬁro vest-
mg orders, one on the 30th of J unc, the other on the Ist of

T
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July, presented himself on the 4th of July in the court of the __ 1864.

Principal Sadr Amin of Pun4, where and when he made what ﬁ;;’i,

we mush consider an ill-advised application: Instead of ap-  Monxer,

plying, as-he might and. ought, under Sec. 346 of the Civil &1;,(?0'

Procedure: Code, to have the attachments already laid on Bmoraers
. . . . MaNGUR et al.

removed, ho made an application alike unsupported, as will

presently appear, cither by principle or precedent. He ap-

plied to the Principal Sadr Amin not to lay on any more at-

tachménts, to recognise him in his capacity of Official As-

signee, and as such to add him as a party, under Sce. 73

of the Procedure Code, not only in' the suits which were then

pending, but also in the suits in which a decrce had been

already passed.

The Principal Sadr Amin took time to consider this appli-
cation, and on the 16th of July refused it, on the ground
that if treated as an application to be added as a party to tho
suits he could not entortain it, under Sec. 73 of the Civil
Procedure Code, and if treated as an application to stay
proceedings, under Sec. 49 of the Insolvent Act, the Official
Assignec had no locus standi, since that section only gives
him power to stay proceedings, as to debts or demands, actu-
ally entored in the schedule, and which arc proved, to the
+sabisfaction of the court applied to, to bo the identical dobts or
demands which form the subject of claim in the sunits or pro-
ccedings which it is sought to stay. Immediately after this
order was given, the Official Assignee sought to appeal against
it before the gentleman occupying the temporary position of
Assistant Judge in charge of the office of the Judge of Pund;
this gentloman having very properly declined to interfere,
the Official Assigneé, on the 20th of July, came before this
Court, and cbtained two rules—(1) A rule absolute for ‘?hc
stay of proceedings in the case of that class of suits in \'Vh]Ch .
decrees had been then alveady given, until the Official Assignee
should have time to makoe further application, if so advised,
cither to the Insolvent Court in Bowmbay, or to the Court in
Pund, or until further order; (2)—With regard "to the two
suits they pending, the Court was induced, at the strong soli-
ttation of the connscl for the Official Assignee, to granta
tule nisi calling on the defendants in those two suits to show
tanse why the Official Assignec should not be entered on .thc
record as a co-defondant, the Court intimating at the time
t'hwthey granted even a rule nisi with considemb!e %'eluct-
"mee, and that the applicant must take it entirely at his own
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risk. Having thus obtained a further stay of the proceedings,
the Official Assignee appealed to Mr. Walter, the District
Judge of Pund, against the order of the Principal Sadr Amin
of the 16th of July. On the 20th of August Mr. Walter
made the first of the two orders which it is now sounght fo set
aside, viz., an order -confirming that of the Principal Sadr
Amin of the 16th of July, both as to the snitsin which decrees
had been actually passed, and also as to the two suits which
were then pending.  As regards the first class of suits, the
grounds of Mr. Walter’s decision may be shortly thus stated :
regarding the application of the Official Assignce as an ap-
plication to be made a party to stits in which decrees had
been actually passed against the insolvent cstate, the Official
Assignce had shown no ground of law, either in the Insolvent
Act or under the Civil Procedure Code, on which such ap-
plication should be based ; regarding his application, on the
other hand, as an application under Sec. 49 of the Insolvent
Act to siay procoodings, the short and complote answer was
that such scetion could by its terms only apply to casesin
which a schedule had actually been filed, and in which it
was proved, to the satisfaction of the Court to whom the
application was made, that the proccedings sought to be
stayed were proceedings arising out of suits founded on the
wlentical debts or demands entered in such schedule against
the names of the sceveral creditors by whom snch snits
had been respoctively filed. As ho schedule had been
filed in this insolvency at the time of the application in
question (in fact, as we were informed in the éourse of the
case, no schedule had been filed until a week or o hefore the
last avgument before us was brought “on), the application,
vegarded as an applicationto stay proceedings, must of conrse
fuil.  With regard to the application of the Official Assignee
to be admitted as o party in the two pendin® suits, Mr.
Walter held that though, under See. 73 of the Civil Procedure
thde, the same objections did not exist as in the case of the
suits in which deerces had been passed, yeb that he found
nothing in the Procedure Code to favour such an application
by the Official Assignee, Sce, 106 of the Code applying only
to suits brought by insolvent plaintiffs, and leaving suits
against insolvent defendants to the opcoration of the previous-
ly existing law : as to staying procecdings in these suits, he
thought the objection arising out of the want of a schedule
was as applicable to this class of suits as to those in which
deerces had been passed, and, therefore, as to those two
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suits aJso ho confirmed the order of the Principgl Sadr
Amin, An attempt was then made to induce Mr. Walter
to admit an appeal against tho decree passed on the 28th of
June by the Principal Sadr Amin in favour of Bholagir. On
the 1st of Septerber last Mr., Walter made an order rcject-
mg this appeal, on the ground that as he had already decided
that the Official Assignee had no right, as such, to be heard
as party in that suit or in proceedings taken thereon, so he
had no right to present an appeal against the decree passed
thercin. :

In order to ascertain whether Mr. Walter was right or
wrong in the three classes of orders he thus made, it will
be requisite to state briefly the effeet of insolvency on the
wlative rights of the Officiul Assignee and the creditors of
an insolvent i—1st, in regard to suits_pending at the date
of the vosting order ; 2nd, in regard to suits in which a decree
s passed at the date of the vosting order, but in which
attachimoent has not then been laid on, or in which-an auction
sale nnder the deerce has not taken place.

We will considor first the rule as to pending suits found-
el on contracts, as the suits now in questignall aro, Tn suits
founded on condract {with very fow cxcoptions) in which the
insolvent was a plainfiff, the old rulo was that the'suib abated,
that is, ¢ame to an end, by the insolveney of the plaintiff ; this
remained the rale in England till the year 1852, whenthe Com-
mon Law Procedure Act of that year (15 & 16 Vict., c. 76,
5. 142) provided “that tho bankruptey or ingolvency of the
plaintiff in any action which the assignees might maintain for
the benefit of the creditors,.shall not be pleaded in bar to such
action, unless the assignees shall decline to continue and give
seeurity for the costs thereof, &c., and n case the assiguecs

neglect or refuso to continue the action and give such security -

&¢. the defendant may, within cight days after such nc.glect-
or refusal, plead the bankruptey :” (the words “or insol-

vency ” do not oceur in the ill-drawn clauses of the Imperial
Aet),

Thiy Oﬁl'y affects suits pending at the time of the ‘Vcsti'ng
wrder in which the insolvent is plaintiff; and as to thCSC'SUItS,
ad these only, it gives the assignees a power they did not
dore possess (and which they can of course only excreise
Within the sirict limjts of the statate), not indeed of being
ed ng partics to the suit with the bankrupt (such a thing

1—33 .
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was nevgr thought of ), but of cmy{ng on the suit on bohalf
of the general body of the creditors in substitution and in

lieu of the insolvent.

As to suits. pending at the date of the vesting order in
which the insolvent is defm‘zdant, they are not touched by the
statute; they remain as they were at Common Law; as to
them’the assignees have no power whatsoever of continning
t0 defend them in substitution of the insolvent, far less any
power of getting themselves added as co-defendants in such
suits together with the insolvent. The law as to pending suits
is the semo in India asin England, except indeed in so far as
Sec. 49 of the Indian Insolvent Act has supplied a procedure
for the stay of suits pending against the insolvent as defend-
ant, -which does not exist, so far as we can discover, in any
of the English Imsolvency Acts, and to which reference has
already been made;"but this clause only applies after a
schedule has been filed. With regard to pending snits in
which the insolvent is plaintiff, Sec. 106 of the Code of Civil
Procedure is (except a slight improvement in language in
the concluding words of the clause) the same as Sec. 142 of
the English Common Law Procedure Act of 1852, ‘

The result then is that as to suits pending at the date of
the vesting order in which the insolvent is pleintif the law.in
England and India is the same, viz., that the Official dssignee
may, on certain specified conditions, carry on such suits for
the benefit of the general body of creditors, in subs#tution of,
but not as co-plaintiff on the record with, the insolvent. As
to pending suits in which the insolventis a defendant, the law
in India is the same as the law in England, except that, under
Sec. 40 of the Indian Insolvent Act, the courts in India are
specially directed, after the filing of the insolvent’s schedule
and before his discharge, to stay snits and all ®roceedings
therein founded on any debt or demand inserted in the sche-
dule, on proof to the Court’s satisfaction that the debtor de-
mand so inserted in the schedule is identical with that which
forms'the subject of the suits &c. which they are asked to
stay. ~Astoany power of continuning such actions ip substitn-
tion of the insolvent, or of being mads parties to the suit in
addition to the insolvent defomdant, the Official Assignee it
India has not such power, any more than the corresponding
functionary in England, Sec. 29 of the Indian Insolvent
Act, on which some stress was 1aid in the course of the arge-
ment, gives the Official Assignee no such power : that relates
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not at all to suits pending at the time of the msolvency, bat, __ 1864
to suits which bus for the insolvency the insolvent himself i
might have commenced, prosecutec'i or defended and which, Mowver,
therefore, the Official Assigmee, after the insolvengy, shall not &fo'
Le precluded, provided he first obtains the leave of the Qourt, Bros'crn
from commencing, prosecuting, or defending in his own name, NFANGI w et al.
as Official Assignee of the insolvent, for the benefit of the
general body of the creditors. This section has no.apphca-
tion whatever o suits commenced, prosecuted, or in course of
being'defended by the insolvent at or before the date of the
insolvency, @.e., of the vesting order. .

Having now seen how insolvency affects the relative rights
of the Official Assignee and the creditors of the insolvent
as to suits pending at the date of the petition, we next
proceed to consider their relative rights as to suits in which

judgment has been given, or, in the language of the Civil
Procedure Code, in which a decree has been passed prior to
fhat date. As to this neither in England nor in India have
the assignees of aninsolvent ever been held to have the power,
after judgment and decree, to get themselves made parties to the.
sult with @ view of moving jfor a new trial, setting aside the
judgment, or for any other purpose whaisoever. They have invari-
ably boen left in such ‘cases to try their right to the property
at the time of execution, as against the creditor, by action
brought either against the Sheriff for an improper execu-
tion. of the decree, or against the purchaser under the decree,
the former mode of procedure being that generally adopted.
Most of the English- cases have been decided on the rights
of assignoes of bankrupts, bankruptcy and insolvency, as is
woll known, having been long distinguished from one an-
other in the English system, and insolvency being of com-
paratively recent introduction. The principal distinction as
affecting the prosent point between the two systems is this
that in bankruptcy the right of property vests in the as-
signees as from the date of the act of bankruptcy, which
wag often g secret act ; whereas in insolvency it vests from
the date of the petition of the insolvent, or from the date of
the petition of a creditor followed by adjudication of insol-
veney, both of whick®are acts sufficiently public and notori-
os.  As far back as the year 1756 the law was fixed by the
well-known decision of Lord Mansfield in Cooper v. Chitty (a),
that & Sheriff who Ras seized the goods of a bankrupt after an.
%t of bankruptey, but bofore the commission (or fiat), and
(@) 1 Burr. 205 8. €. 1 Smith’s L. €. 417 (5th ¢d.)
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sold them safter the commission (or fiat) and assignment, is
liable to an action, brought at the suit of the assignces ofa
bankruapt, for the recovery of the goods or their. value. The
rule, as established by this case, proceeds -on the plein prin-
ciple that when the Sheriff so sold, that .which he sold was
not the property of the bankrupt (which alone he was author-
ised to sell), but the property of the assignees. It was also
docided, eas is well-known to the English lawyor, that the
assignees might, as the English law-phrase is, “ waive the
tort,” and proceed against tho Sheriff as for the breach of m
implicd contract for the proceeds of the goods (Kitchen v.
Oampbell (b), Young-v. Murshall (c), Clork v. Gilbert (d)
and the principlo of the above decisions was extended to in-
solvency in the case of Groves v. Cowham (¢)(a case decided
on the 34th section of the Insolvent Act, 7 Geo. IV, ¢ 57).
The operation, of this rule of law was altored as to Sheriffs m
1831 by the Interpleader Act (1 & 2 Wm. IV, c. 58) which
enabled tho Sheriff, immediately on claim being made ageinst
Lim by the assignees, to refer to the courts the determina-
tion of the question of property in the goods as between tho
exeeution creditors (or decree-holders) and the assignees.
Further, with a view to the protoction of ewecution ereditors
from the operation of secrct acts of bankruptey, changes were
introduced into the law, first by the 2nd & 3rd Vict, c. 29,
cubsequently and more completely by the 12th & 18th Viet.,
c. 108, s. 133, tho result of which is as follows: all attach-
ments against the lands of a bankrupt bond fide executed by
scizure, and all attachments against the goods of a bankrupt
bond fide exceuted by seizure and sale, shall be deemed valid,
notwithstanding any prior act of bankruptcy, provided the
creditors at the time of levying the attachment had no notice
of any prior act of bankruptey. The Interpleader Act and '
the legislative provisions last referred to have mever been
introduced into India; in point of fact, they were not so
much wanted here, the insolvency system established by the
Indian Tusolvent Aect, 11 & 12 Vict., c. 21, vesting the pro-
perty of the insolvent in the Official Assignee, not from the
date of a prior act of bankruptey, which might be, and often
was, of a secret nature, but from the dato of the petition of
the insolvent, or of a creditor, followed by adjudication of

insolvency, both of which were acts public in their natare and

() 3 Wilson 304, “ {c¢) 8 Bingh. 43.
tdy 2 Buagh N, C, 5313, {r) 10 Bingh. 5.
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duly chronicled in the official Gazettes of the several Prosi- 186,

. . . Inre
dencies. T

' Moxxgr,

With regard then to seizures and sales in exccution by &Q,CD'

the Sheriff, after the date of the petition, on judgments BUOL{\'GI’H
ebtained against tho bankrupt (or insclvent) before that date, Maxars et ol.
the Official Assignee in India was left to pursuc his romedy
against the Sheriff as proséribed by the Common Law of
England. .
Since the Code of Civil Procedure has become the law
regulating the practice of the High Court with regard. to
all civil suits of every description between party and party,
the proper course of the Official Assignee to pursue is that
preseribed by Bees. 246 and 247 of the Code, viz., by claim, in
the first instance, to romove the attachment, and if that be rc-
fused, by order of the Court (against which order there is no
appeal), then by suib to establish his right, which snit must
be brought within a year. As, however, by Sce. 17 of the
Letters Patent the practice of the Insolvent Court {where
any such practico is specially pointed out by the Insolvent
Act, or tho rules framed under it) is not to bo affected by the
amalgamation of the courts, it would appear clear that under
See. 49 of the Inzolvent Act, the Official Assignee, afior
schedule filed, and before the discharge of tho insolvent,
might still apply*to any court in which a suit has been brought
against the insolvent for any debt or demand admitted in
the schedule, or disputed as to amount only, for a stay of
process or execution.

Tn the present case, as no schedule was filed till long after
the date of Mr. Gamble’s application to the Principal Sadr’
Amin at Pun4 of the 4th of July, the Official Assignee can-
not of cougse avail himself of this section to justify the appli-
cation he so made. Things being as they were -on the 4th
of July, his proper course would have been to have applied
to the Principal Sadr Amin under Scc. 246 of the Pro-
cedure Code. Mr. Gamble, in para. 8 of the second of tho
petitions which he filed in this Court on the 20th of July last,
says that after the Principal Sadr Amin had refused hi's
application to be admitted as a party, he deemed it inadvi-
sable and futile ta apply to that officer to have tl.le attach-
ments removed.” He ought so to have :Lpplied in the first
instance ; having failed to do so he has lost his right soto
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apply, Sec. 247 requiring that all claims ander Sec. 246 shall
be made af the earliest opportunity to the court which shall
have ordered the attachment. < - .

The above exposition of the law enables us at once to
dispose of all these rmles. It being quibe clear that the
Official Assignee had no legal right to apply to the Principal
Sadr Amin to be made a party either to the snits pending at
the date of his application of the 4th of July, or-t6 the other
Suits in which a decree had.been previously passed, or to
have proceedings stayed therein, it follows that the order of
the Principal Sadr Amin of the 16th of July, refusing that
application, and the order of the Judge of the 29th of August,
confirming that order, were perfectly right ; and consequently
that each omc of the rules, calling upon the several parties
respectively named theroin to show cause why Mr. Waltor’s
order of the 29th of July should not be reversed, must be
discharged with costs on the Official Assignee. It being
equally clear, fron what wo have already said, that the
Official Assignee had no locus standi or legal right to appeal
against the decree passed in Bholdgir’s favour on the 28thof
June, it follows that tho rule calling on Bholdgir to show
cause why Mr. Walter’s order of the 1st of September, re-
fusing to entertain such appeal, should not be reversed or
varied, should also be discharged with costs.

The order of the Court, therefore, in régard $o all these
rules, is that they be one and all discharged with costs.

Costs throughout to be borne by the Official Agsignee.
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