ORIGINAL CIV1L JURISDICTION,

Suit No. 49 of 1863.

Momaanan Ipra‘nit bin Mymayaan Savap
PARKA'E cvvvviviiiiiiiniinn e e Pluintiff.
Gura'yr Aumep bin Muiiaysap Savap Roumy,
and MusaMMAD Savap bin Mumanap
Tora'mt ROGHE. ..o vevvnnnn v Defendants.
Muhammadan Lade—Persuading Wife to remain absent from her

Husband—Mussalmin Female's Right fo choose Husband—Sect of Shifi—
Marriage without Consént of Fatker.

1
A suit for damages is nTnmtuinablc by a Mussalman against persons who.

without lawful excuse have persuaded and procared his wife to remain ab-
sent from him and live separdtcly.

A Mussalinén lawfully marvigd to a gitl who has attained puberty can
maintain & suit for damages agedpst the father of the girl, and against an
alleged husband of the girl, for wirongfully \persuading her fo remain ab-
sent from the plaintiff’s society, shd for detaining her away from him.

According to the (']octrige of the Mussalmén teacher Abu Ilanif4, a
Mussalindn female after arriving at theage of puberty without haviug been
marricd by her father or guardian becomes legally emancipated from all
guardianship, and can select a husband wythout seference to the wishes of
the father or guardian, but according to;' the doctrine of Shafi a virgin,
whether before or after puberty, cannot ‘givc herself in warriage without
the consent of her father. /B

After atteining puberty a Mulmmmadian female of any .one of the four
seets ean clect to belong to whichever of;s the other three sccts she pleases,

and the legality of hev subsequent acts will be governed by the tenets of .

the ImAm whose follower she may have beeome, A girl whose parents
and family ave followers of { sl of Shafi, and who has arrived at
puberty and has not heen m ... or betrothed by her father or guardian,
can ch;.nge ler seet from that of Shafi to that of Ianifd, so as to render
wlid 2 marriage subsequently cntered into by her without the consent of
ber father,
THE plamtifl’ in this suit claimed to recover from the defend-
ants the sum of Rs. 1,350,000, ag damages.sustained by
the plaintiff by reason of the defendants l%(tt’ving Wlfougf11lly
and unjustly persuaded and pl’ocured Kh.ﬂnd]']a, the wife of 'thc
plaintiff, to continne absent from the socicty of, and follabltzl-
tion with, the plaintiff from the month of July 1839 to the
fling of the suit. The plaint stated that on .the 1st of Dc-
cember 1858 the plaintiff was lawfully married to Khadl:]-l
Bibi, danghter of the defendant Guldm Ahn.w’d, and thené&
Siding sith her grandmother, one Fattel B‘lbl ; that tho1 le-
fendant Gulim Ahmed, in Decembor 1858, Ijl,dHCCd' tlhol? aln-
i and the gaid Futteh Bibi to allow Khadijd to visit him at
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1863 his house, where she had since been detained ; that the defen-
Aeustisb - dants falsely protended that a marriage had been solemnised
ctal.  between the said Kbadijh and theé defendant Muhammad
Goraw  Sayad ; that Khadija had been declared entitled to a sum of
Anven  Re, 1,01,000 in Kor own right, under the Will of one Muham.
2 mad Ali Roghe; and that tho defendants were dissuading
and preventing the said Khadijé from returning to the house

of the plaintiff, and he was thereby deprived. of her society

and cohabitation, and aid in his domestid affairs, and the

profits and advantages to be derived from the said sum of

Rs. 1,01,000, which he otherwisc might snd would have had,

The suit camcon for settlement of” issues on the 28th of
November 1862 before Arnould, J.,;when the follmﬁng 188UCs
were settled :—1st, whether the pldintiff, on or about the st
of Decomber 1838, was, lawfully married to Khadija Bibi
according to Muhammadan laws ahd customs, as th the plaint
mentioned ; 2nd, whether the ﬂ.'efenda;nt Guldm Ahmed in-
duced tho plaintiff and Fattgh Bibt td allow Khadijé Bibi t
visit hini at his housc, as 4n the plaint mentioned; 37,
whether any marriage had been solemnised between Khadiji
Bibi and the defendant Muhammad Sayad Roghe ; 4th, whe-
ther the defendants dissunded and prevented Khadiji from re-
turning to the house of the plaintiff; bih, whether the suit's
burred by the Limitation Act; and 6¢h, whether the plaintiff
had sustained damages to the amount claimed in the plaint,
or to zume other amount. \ -

The suit came on for hear . d final disposal hefure
Savssy, C.d., and Couvcn, J., on thé 1. th of November 1863,
and on many subsequent days,

Anstey and Dunbar for the plaintiff.
Layley, Murriott, and Green for the defendants,

The points of law and fuct raised in the apit sufficiently ap-
pear by the judgment, but the following statements may 1

useful as explaining the relationship of the persons cot:
corned in the suit,

_ One Muhammad Al Roghe,commonly called “the N dkodd,”
diced in Bombay in the year 1850, possessed of great woaltl
He lent o widow, Fatteh Blbi, and a son Muhammad Amin
tRogh];’h an_(_i baviag had by his wifo, Patteh Bibi, two dangl-
ors, Khadijé the eldor, and Fatmé, both of whowm. predeceased
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him. The brother of Muhammad Ali Roghe, namely, Mu- 1864,

hammad Sayad Roghe, had three sons, namely, Muhammad Vinns

Husen Roghe, Muhemmad Toréhim Roghe, and the first de- o
oghe, Muhamma ahim Ivoghe, and the first de

fondant, Gulam Ahmed Roghe. Muhammad Ibrihim Roghe i‘;&s

left & son, the second defendant, Muhammad Sayad Roghe. et al,

The defendant Guldm Abmed Roghe had married succes-

sively the two daughters of Muliemmad Al Roghe, namely,

Khadija the elder and T'atmd, and by the latter had two

children, namely, Gulim Husen and Khadiji the younger.

Khadija the elder died about 1830, and Fitma about

1850. The son of the Nikodd, namely, Muhammad Amin

Roghe, died intestate about 1857. TFatteh Bibi was ap-

pointed trustee and executrix of the Will of her husband,

Mubammad Ali Roghe, and she provod the same in the

late Supreme Court, and also obtained a grant of letters of

administration of the estate of her son Muhammad Amin

Roghe,

The judgment of the Court was delivered on the 28th of
June 1864 by Covcy, J., and was as follows:—

In this suit the plaintiff claims damages against the two
defendants for having persuaded and procured Khadija Bibi,
his wife, to continue absent from his society and cohabitation
from the month of July 1859 down to the peried of filing
this suit ; and, as onc measure of damages, ho states that
Khadijd was, by an order of this Court dated 4th July 1862,
declared entitled absolutely to a sum of onc likh and one
thousand rupecs under tho Will of her grandfather Mubammad
Ali Roghe, in a cansc in which Aming Bibi and others were
plaintiffs and Fatteh Bibi and others were defendants, and
that he has been deprived of the advantage of his wife’s en-
Joyment of this property.

The prineipal question at issue is the validity of the mar-
tisge of the plaintiff with Khadijd Bibi.

The defendant Gulim Ahmed is the nephew of the late
Muhammad Ali Roghe Nékodd, and successively married two
daughters of his uncle, the second upon the death of the first.
By his second wife he had two children, Guldm Husen an'd
Khadijs. Their mother, Fitmé, died shortly before the Na-
kodi in 1850, and the latter bequeathed about two lakhs
1o Gulfm, and one lakh to Khadija upon her attaming the age

-~ of twenty-one years. The testator provided that i case of
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the death of cither without issue no part of the bhequest
should go to the defondant Guldm Ahmed, but to the testa.
tor’s son, Amin Roghe.

After the Nikodd’s death, Gulim Ahmed continued to
reside in the late Nakodd’s house with the other members of
the family until the end of 1852, when he married into a
stranger family, and appears to have thereby given some
offence to Fatteh Bibi, the widow of the late Nikoda. After
his marriage Le went to reside in o separate house, leav-
ing his son and danghter with their grandmother, who, as
such, was the guardian, according to Muhammadan law, of

*Khadiji, until she should reach the age of puberty. The
defendant did not appear to take much interest in these
two children, but went to sec them occasionally, They
were entirely supported by their grandmother. Tn 1837,
upon the death of Muhammad Amin Roghe, the defendant
Gulam Ahmed, very mnch by her desire, conveyed through
a member of his own family, who contintued to visit there,
censed to visit at the house of Fatteh Bibi,  All intercourse,
however, did not cease, for upon the death of Gulim Ab-
med’s mother, in 1857, Fatteh Bili, together with the de-
fondant’s children, attended the funeral vites in his house i
the ordinary way and upon his invitation.  On the 26th ofJ uly
1358 Khadij arrived at the age of puberty, and on the 23th
of August following she addressed the Kézi of Bombay, a8
the “Law Court” of her community, to inform bim that
owing to the aversion which her father entertained toward:
her, &ec., she had renounced the Shifi cdoetrine or sect, 10
which her father belonged, and that she had adopted the
doctrine or tenets of the Ianifid school, and was then en
gaged in receiving instruction in it from her female gover
ness. It appeared that the Roghe family, as well as that of
Fatieh Bibi, were of the Shifi seet, but that several fomale
members hadbeen married accovding to the Hanifi school
The Kizi of Bonibay, also, was of the Shifi sect.

Hanifi and Shifi arc the most celebrated of the four
schools into which orthodox Muhammadans ave divided
They are considered by each other to be equally orthodox it ¥
spiritun} sense, the differences between them relating onlyt’
their expositions of temporal law as deduced from the Korl®
and other sources to which orthodox Muhammadans refer fr
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their religious tenets. The respective followers or disciples 1864,
of Hanifh and Shifi, under the denomination of Hanifites and MvAaian.
Shifites, profess to be governed in their temporal affairs by IBR:.HL“
the opinion of those founders of their sect or school, and the, ﬁ;’;&’;
acts of these followers are accordingly treated as lawful or et al
the contrary. For the purpose of this case it is only neces-

sary to refer to one point of differonce. The Hanifites hold

that a girl who arrives at puberty without Ilm’ing been
married by her father or guardian is then legally emancipated

-from all guardianship, and can select a husband without
reforence to hisg wishes. The Shéfites, on the other hand, hold

that a virgin, whether before or after puberty, cannot give

lerself in marriage without the consent of her father,

effect of a lawful change from the secct of Shéfi to that

Hanifi would be to emancipate the girl, who had arrived at

puberty, from the control of her father, and to enable her to

marry without consulting his wishes or obtaining his consent.

On the 2%th of October 1858, about eight or nine o’clock in
the morning, a public betrothal of Khadiji to the plaintiff -
took place in Fatteh Bibi’s house, and in the presence of the
Kizi and about two hundred Muhammadans, members of the
family, and others, who had been invited to attend this cere-
mony. Her father, who had not been previously consulted
upon the subject by Fatteh Bibi or his daughter, was ap-
prised of the intended betrothal the day before, and upon the
mornihg of the 27th two messengers from Fatteh Bibi wont
to juvite himspecielly to attend. He declined to 'do so, and o
upon the return of the messengers with that reply the cere-
mony was commenced and completed. On the 3rd of N oveml’)el:,
the defendant Gulim Ahmed served a notice upon the Kaazi,
informing him that Khadija had been several years before
betrothed or given in marriage, by the ceremony comuaonly
called “ nisbat sharayi,” to his nephew Muh.a.mma(.i Sayad
Roghe, the second defendant, and warning hinx .agamst per-
mitting her nuptials or “nikd’’to take place with any one
bt that nephew. The Kéazi replied ‘¢ that the ‘r,na,rr{ag'e :
of Khadijd would be duly and legally celebratofd. Snmi
lar notices were served by the defendant Guléam Ahmed

ib% 4m Husen, the brother of
upon Fatteh Bibi, and upon G‘rulan.x I ’ ed oesion
Khadijé ; and that upon Fatteh Bibi dema,n(?e dlz‘oslt o
of the person of Khadijé, and threatened. that in ]ftau' t'I; -
ceodings would be institnted to compel it. "To that notice

1.—31
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reply was sent by Fatteh Bibi that Khadiji was now of
full age, and cntitled to reside where-she pleased ; that she
preferved residing with her, but that the defendant should
Jave every facility for an interview with Khadijh if he sode-
sired. On the 11th of November Gulam Ahmed enclosed to
Fatteh Bibi a copy ofa notice, dated the 9th of October, which
he alleged he had received from Muohammad Ibrahim, the
father of fhe second defendant, calling on Gulim to perform
the marriage ceremony commonly called “rustan shad?”
with his son, to whom several years ago she was betrothed
with the ceremonious words and form necessary to give the
betrothal the cffeet and validity of marringe. This notice
é'as in reality never served by Muhammad Thrihim, but just
efore service of the notice of the 11th of November upon
Fattoh Bibi it was drawn up by the Native clerk of Gulim

Almed’s attorney, and was then antedated to the 9th of

October.

It appeared in evidence that upon the st of November the
defendant Guldim Ahmed and bis brother Muhammad Husen

- sent what professed to be a statement to a Shafi Moulvi

at Ratndgiri to-obtain his legal opinion. That case was
written by the second defendant at the dictation of Gulim
Ahmed and his brother Muhammad Husen, who have all
sworn to their having been present at the ceremony equi-
valent to “nikd” on the 27th of October 1853. I states the
case thus: “As the father was the mujlar guardian, and as he
was in every way a well-wisher of his children, he letrothed his
danghter to his own real brother’s son Jrom the time of her
birth, by virtue of Ris guardianship as father.” Tt then states
that when the son was ten years of age, and the daughter
eight, and when the mother-in-law bore aniuosity and hatred
to him on account of Lis havingbetrothed lsis daughter, he (the
fathor) left to reside in his own house. That the grandmother,
who was on bad terms with the father, betrothed the girl,
who was then thirtcen years old, and had declared her puberiy,
and that, although the father was never a consenting party to
that betrothal, the Kézi had taken part in it, alchugh i
betrothal upon a betrothal’ was not lawful.” These parties
then inquired if the Kiazi, acting on the mere statement of
the girl alone that her father bore hatred and enmity towards
hor, should, by virtue of his own gencral guardianship, and
}vlnlst h-er futher was not & consenting party, give the danghter
M marriage to another, whose betrothal took place accord-

»
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ing to the Kdal’s advice and recommendation, whether that
marringe would be legal. They also ask to have deseribed
the sort of enmity and hatred, in all its forms and shapes,
which can set aside the guardianship of the father, and finally
desire to be informed if, as the girl has reached hor puberty,
“he, the father, can now lawfully give his danghter to the person
to whom she was firsf betrothed. Tn that statemont theve is
uo mention of sny other betrothal except that alleged in it to
have taken place “ at the birth” of Khadiji.

On the 27th of November 1858 Gulim Ahmed gave no-
tice to Fatteh Bibi of his intention to move for a Habeous
Corpus, ) : -
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On the 30th of November Klmdijﬁ Bibi sent a request 1 o

legul form to the Khzi to perform the ceremony of marviage
on the might of the 1st of Decembor.  This application recited

her having vouched puberty, her reunuciation of the Shaf -

doctrines, and lrer adoption of those of Hanifd, wnd the ap-
poigtinent of hor brother Gulim Husen to act as her agent
at the marriage.  The ceremony of marriage was performed
Ty the Iizi aboub nine o’clock v.u., and'in presence of a large
wuber of tho rolatives and friends of the family who had
been imvibed.  Shortly after the conclusion of the marriage
ceremony, n notice from the defendant Gulim Almied was
served upon the Kézi in the house, warning him against por-
foring th¥% ccrcmony, as that defendant had already given
Kludijé « in marvinge” to lis nephew the sccond defendant.
The K4zi replied that the coremony had been performed.
The defondant Gulam Ahmed was not invited, bub hcl was
aware of the preparations going forward f'()l"thc marringe.
They were of the usual and public descriptiog customary
amongst Muhamnadans, and there ean be no doubt, we
think, that the ceremony was accelerated for t'hO purposc
of affording ‘an angwer to the application for a WI‘IE of I[ubr'n.:'
Copus, which it was known to the advisers of Fatteh Bibi
the defendant Gulim Ahmed was prepaved to apply for on
the 29th of November. An accident provented connsel ﬁ-m’n
waking the application until the 2nd of De.cember, when, 1]; 11;
way stated, and not denied, thab a marmage ceremony Ltt
taken pla,ce upon the Preceding day, an order NT‘LSL “"‘J»S‘ ‘%rl-m}l;
el for Fatteh Bibi to produce Khadija before the Cour o
me of the affidavits wpon which the defendsn:t relie ,h °
saied that he had “ upon the 23rd October 1853 befsr.e’)t e
Kbadijh, in the mékd”  to his hrother Muhantwad Iprahlm,
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1864 for his son the secdhd defendant, then a,bdui;.ﬂ_}éifteen yeary
il';::,’:,’:;" old, and that Ibrdhim accepted her in the nikd” for that sox,
o Cduse was shown against this erder nisi, but tho rule was
g»‘c:r:: made absolute on the 19th of December to produce Khadijs
e« upon the 21st. Upon the evening of the 20th’ mutuat friends
*  iutervened, and it having been arvanged that Khadiji was
not to be produced in court, no retmwn was made to the

Hubeas Corpus,
The terms upon whick that arrangoment was made are,
like everything clse in this cage, disputed. The defendant
insisted that he declined to receive his davghter unless a
o Writing was obtained from the Kézi that her marriage on the

15t of December was null and void, and that sech & document
Was promised to him; and on the other hand it hag been
proved by the mutual friend who intervened that it was
agreed by the defendant that if his daughter wag “brought
to his house for two or thyee days he would be satisfied;”
and would convene g moeting of four Moulvis to detertine
whether the marriago on the st of December was valid or
not, and that he would gbide by their deeision.

Ic is admitted that no such docament was obtained, nor
floes 1 appear 1o have been dvey applied for to the Kz, and
1ty lxo admitted that Khadiji wasg received Wthout &Ry
such document, and that she was brought te hep father’s house
accompanied By her grandmothey and several female rela.
tives, who remained there with her for twe op three days, until
some altercation oceurred between the defendant and Fatteh
Bibj, which Ied to the fatter’s instant withdrawal from his
house, leaving there Khadiji, who wag weeping and praying
t? be allowed to return with heg grandmother, but was for-
¢ibly detuined by the defendant, These facts‘1 strongly cor-
roborate the alleged agreement that Khadija should remain

g.rbf‘ limited pm'iOd_mﬂ.Y; for it cunmet by credited that Fattch
Ot would otherwise huye SOUC 10 remaiu at the louse of
the defendang, a ¢ hiouge o

Whilst at big house, forimg) service of the ; s
s o by the defendant’s attomey v, ors
htm(i ;;;c:de' Wé‘zfi through the formality of having Khadija’s

od’s q ‘,n]t ab of her father, Notwithstnnd‘ing Gulém
fial, we cntertain no doubt that he did enter into
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that agreement, and that he subsequendflly dectined to.abido
by it when pressed to performance. From thatperiod down
to the filing of the suit Fatteh Bibi has not seen Khadijs,
and was refused access to, her by the defendant.

In June 1859 Fatteh Bibi and tho plaintiff applied for,
und obtained on the usual affidavits, a writ of Habeas Corpus

directed to the defendant Gulam Ahmed to produCe Khadijh

in Court, She appeared, and, after having been ®then fully
apprised of her position with respect to the tw5 claimants for
her person, she declared her desire to go back to her father’s
house and to be married to the second defendant, who was
also residing in the same house with her ard her father,
She then voluntarily returned with her father, and from that
period down to the filing of the suib she hay resided in his
house.,

~ In March 1860 he with several others was indicted for
having falsely sworn to the fact of a betrothal in thesiki on
"the 23rd of October 1853, and after a trial, which lasted for
several days, and in which forty-one witnesses were exanined,
the defemdant Gulam Ahmed was acquittdd. In June 1860,
- if not before, Khadijk, without any further ceremofy of
marriage, commenced, with the eonsent of her father, to live
“with the second defendant as s wife, and has so continued
- down to the filing of this suit on the 7th of November 1862,

After slcn,ting the issucs setfled in the suit,-the Court pro-
ceeded as follows i

" It is admitted that in poins of ger omonial a reo’ular mar
riage took place on the 1st of Décember 1858 between the
.. plaintiff and Khadija, but the validity of that mirriage de-
pends upon two circumstances—Ist, whether a previous valid

marriage had been solemnised between the second defendant’

| .and Khadijé ; and 2ndly, whether, even if there had not, the
. marriage of the Ist of December 1858 was void in conse-
quence of Khadiji’s father not baving cousented to it,

In point of order the third issue must be first decided.

The judgment then proceeded to examme in detail the
svidence on the third issue, and in the.end found that the
}.. séeond defendant was not lawfully married to Khadija, It
_ proceeded as follows 1—
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“We have next tqeonsider whether the absence of con'sent
on the part of the defendant Gulam Ahmed to the marriage
of Khadijé with the plaintiff has the cffect contended for, of
rendering it null and void. According to the school of Hanif
she was at perfect liberty upon attaining puberty to contrack
marriage without the consent of her futher ; but it is contend-
cd that according to the school of Shéfi no virgin is at liberty
to contract herself lawfully in marriage without such consent,

" whether she have, or have not, attained the age of puberty:

and, as the family of Khadij4 was of the Sh&fi school, it is
further contended that she is bound by that prohibition, and
that it has the force of rendering her marriage null and void.

It is satisfactorily proved that Khadijh, in about a month
after she atlained puberty, forwarded to the Kizi of Bombuay
a formal document, signed by hersclf and attested by her
brother and two other witnesses, in which, after declaring
her attainment of puberty about a month before, she formally
renounced the doctrine of Shifi, and embraced that of Hanifs,
gi\_’iu{; as a reason that «he had observed hor fitther’s great
aversion and unkindness towards her from her birth , and her
consgguent desire to renounce his doctrine

of Shafi. , which was that

ammadan
according to the
16 : Hanifd, and conzequently to contract
herself in marriage without the consent of her father,

— - . .

If that renunciation was valid according Lo Mul
Law, she became free to enter into contracts
doctrine or school of

It i always embarrassing to a Conrt $o deal with foreign
lx.m', m i foreign language with which the C 0
liar, or, as inthe preseut case, 1s
to depend upon the generally conflicting evidence of persons
f"h"’ are employed by either side to support their re'j cétivc
meerests ; these persons furnish extracts and quota,tiofs from
commcutut'or:s whose geucral scope of thouolt with reference
to the subject-matter, is practically concealtz}d ;'rom the Court
u.ud whose real weaning may be very imperfect] 1(;. 'Oul :
tun.cs erroneously, conveyed through the mediumy:)f?)mzogzle&
«l :}l!l;:ﬁlz;]tcd \1;}:’\:;1?{31(: in the -\vork, which are translated into
g t-} Lo ¢ cxception of the Hedaya, which was

lated by Mr. Hamilton from 5 Persian rendering of it
Arabic ongiual, all the othey ot tho e T

authorities, both of the school of

ourt is not fami-
wholly unacquainted. Tt has
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Hanifé and that of Shaf, were proved in the original Ambic,
and translated by the officers of the Court.

It is admitted upon both sides that it is the duty of »
Kazi to decide upon questions connected with marriage, and
it appears from works in the school of Shifi as well as-in
that of Hanifd that, “ whatever may be the differences be-
tween the parties, or however differené may be the tenets
of the Kézi from those of the parties, yet the Kasiis to
decide according to his own tenets, because if he make a
decree contrary to his own tenets, and in accordance with
those of others, it is null.”  For that position we have been
referred by tho Muhammadan law officer at thoe appellate side
of the Court, to a book of the Shifi school called Fat-Hal-
Muin, in the chapter “on the duties of Kixi,” and also to
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a work of the school of Hanifii enlled Raddal Mohotar, A'ol.” }

IV., Cap. “On the duties of Kézi,” p, 884, The Moulvi
Abdnl! Latif, who was examined on behalf of the defendants,
is of the Shafi sehool, and has filled the office of Kizi or law
officer of an Addilat for many years. Ho ®incides in that
doctrine, and states that in practice all Kézis decide accord-
ing to theiv own tencts, whether Hanifi or Shafi, and with-
out any reference to whethor the litigant parties or cither
of them are followers of Hanifi pr of Shéfi. ,

-

Now, the Kidzi of Bombay, who is a follower of the
Shafi school, was thus bound hy duty and by usage to decide
to the best of his ability upon the questions brought be-
fore him in this matter according to the doctrines of Shafi,

Prom his position, his venerable age of over eighty years, -

and his lengthened official expéticuce, we feel some gnarantee
that the renunciation of the Shafi doctrines, and the adoption
of those of Hanift, by Khadija, would not have been reccived
by him if there were anything in that act contrary to the Shif
doctrines, of which he is in Bombay the recogmised official
exponent. His conduet in receiving it, and subsequently act-
ing upon- it, quite independently of his evidenee in this case,
prove that in his opinion as a Shafi Kazi that renunciation
was lawful and was properly received by him.

The defendants’ Shifi Moulvi states that “there is no
objection to any ome who arrives at the years of discretion
adopting any one of the four sects amongst Muhammadans
without inquiry,” but he adds that “if he want to change
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his seet, he inust ingquiré, he musb learn to read and to write,
and he must sbu&y for five, ten, or fourteen years”  We
think this latter proposition quite untenable in principle, and
find it is-at variance with views presented by some Shafl com.
mentators of admittedly high authority amongst.the followers

of that school.

Tn the Fatfwa-ibu-ay Ziyad, p. 312, we read as follows
upon the lawfulness of conversion or change from one sect to
another in the Muhammadan community : © Know that there
are two important points inthis question,. The first is,Should
the conversion be felt at the time of conversion or afterwards ?
Secondly, Is it necessary that the change should be accom-
panied with the belief of the truth of what is to be believed?
Now the answer is that it is sufficient if & change take place
aftepwards, and we will explain this by the following example.
1f a_follower of the Shafi scet have contracted & marriage
according to the sect of A'bu Hanifi, and if tho change was
not péi'coi d by him at the time of the marriage, but if he
became acquain®ed with it afterwards, then this changeis
lawful, and the marringe becomes valid.”

In the same beok, page 313, it is laid down that if & man
of the Tianifd sect marry a woman unlawful to him according
-« . . P
%o his own sect, but lawful according to Shifi, if he become
a Shafi the marviage is lawful, and it is not necessary to
again repeat the marriage ceremony, as the firgt marriage was
valid.

Tn another work, called the Tafsire A’mandi, which is ad-
mitted to be, wpon most pPoints, of the highest anthority

- amonest .the four Muhammadan scets, it is laid down thus at

page 362 : “and it is not proper for us to say respeeting a
person who on arriving at the age of puberty prefers the doc-
trines of another sect, knowing them to be good, that he or
she has done so without any reason ; Tor the cause of the pre-
forence may be his own will (or desire), or it may be thit
(those doctrines) may be professed by the people of the
town or those who may be living around him, or the king,
or may have been pwofessed by his ancestors : and if this i3
the ease, then it (the preference) is according to custom, and
custorn is followed by the generality.”

Tt follows from these authorities that conveesion or change
may take place from one sect to the other after puberty at



ORIGINAL CIVIL JURISDICTION. ' 218

the will of any person, and that the acts done Sulbsequenbly __ 1804
will be-lawful if done according fo the scct to which the B&‘;i;i‘:;:;‘(”

change has been made, v
. ' Gura'm
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Tt is admitted -that the great majority of Muhammadans et al

in India follow the doctrines of Hanifd, and to such an extent

that, in the words of the same ‘Moulvi,—* The Hanifd doc-

trine is the only doctrine recognised in the Courts in India,”

and “ the Hedaya (a Hanifd work) is used in all Mussalmén .
courts in India.”” Inthe work called the Fatdwa-i-Alamgiri,

which is a collection of decisions on Muhammadan law com-

piled by Aurungzebe, and which, although of Hanifi tenden-

cles, may, owing to the cxtended sway of that monarch, be
looked upon as of the most generally reccived and binding
character amongst Muhammadans in India, it is laid down. -~
that < if o, Shafi givl, adult and of sound mind, marry, with-

out consent of her father, accovding to Hanifa, and the
father afterwards seek to annul it, the marriage is valid.”

And so in the Zahiri the *converse is said to hold good for a
Hanifd girl under similar circumstances.

But this view doos not rest alone upon these authorities,
for a Shafi Moulvi examined for the plaintiff states that,
“according to the Shifi school, a female adopting after pu-
berty the doctrine of Hanifd makes hor competent to marry
according to that doctrine,” and he further states.thabac-
cording to the four doetrines (including Shifi) a woman on
arriving at puberty can ropudiate a previous betrothal, and
that a father posseses the samoe power over a betrothal con-
tracted by him for his danghter in infancy. The Moulvi
who has given the latber cvidence was a teacher to the second
defendant in Guldm Ahmed’s house for several months, down
to some time in August 1853, but, although he continued his
Visits constantly at the house for somo months after, he states
fhat he never heard of the alleged betrothal of his pupil in
October of that year or at all. He was also the Moulvi con-
sulted by the defendants on the Tst of November 1858 with
reference to Gulim Ahmed’s power over Khadija, in conse-
quence of the alleged ** betrothal from- birth.” He had, how-
ever, been recontly engaged as a teachor in thé house of Fatteh
Bibi. .

There werc other authoritics from Shafi commentat?rs
proved that Ho not bear directly upon the power and legality
a9 :



249

1804,

MUHAMMAD

IppA’AIM
2,
Gura’s
Anmep

et ul.

TBOMBAY HIGIl COURT REPORTE.

of renunciatfons of sect, but which appeat in principle to give
general sanction to that act by a follower of Shifi. Thus n
the same Shifi work, -Fatawa-ibn-ay.-Ziyad, p.290, it is laid
down thus:—

« All the affairs of the common people, such as sales, mar-
ringes, &c., are lawful and binding according to the precepts
of the law, should they be done in accordance with the (tenets
of the) sect of a distinguished Imém, and no learned man in
the law can take objection with regard to them, although
the Iméms of the four distingmished sects differ in -opinion.
For if it be asked whether the ignorant belong to any sect
or not, then an answer in the negative will be true.” Also in
the Tohfa, p. 258, it is laid down that conversion is lawful
according to all the four Imdms.”

We think it unnecessary to quote further authorities bear-
ing upon this subject, as those already mentioned are abund-
antly sufficient, in our opinion, to establish the proposition
that after puberty a Muhammadan female of any one sect
can elect to belong to whichever of the other three sects she
pleases, and-that the legality of her subsequent acts will be
governed by the tencts of the Imdm whose follower she may
have become. There is not any coremonial required to indi-
cate the change of sect ; the only outward difference between
a Yollower of Shifi and a follower 6f Hanifd consists in tho
former at the conclusion of prayer in a mosque saying < A'min,”
in o loud tone, whilst the latter pronounces it softly, and also
that in praying a Shifi extends his arms, whilst a Hanifite
keeps them down,

Having thus arrived at the conclusion that Khadijd Bibi
was lawfully empowered, according to Muhammadan law, to
change from the Shéafi to the Hanifd sect, after she had at-
tained her puberty, we must hold that after she made that
change, by her recorded renunciation of the 25th of August
1858, she was thenceforward at liberty to contract marriage
without the previous consent of her father : and that having
done so with the plaintiff by her own consent, and through
tho ageney of her brother, the marriage contract of the Ist
of December 1858 was valid and binding upon her, and she
13 now, according to Muhammadan law, the lawful wife of
the plaintiff, '

ﬁThis finding decides the first issue in favour of the plain-
it
» * ‘



ORIGINAL CIVIL JURISDICTION, 250

Upon the second issue we find that the defendant Gulém 1864.
Ahmed did induce Fatteh Bibf to allow Khadija to visit him 1“11;;"“1’[‘5?

at his house on the 20th of December 1858, .
: Gura’y
AuMED

Upon the fourth issue also our finding is for the plaintiff, ot al.

We entertain no doubt that when Fattch Bibi was leaving
Guldm Ahmed’s house, in December 1858, Khadija was de-
sirous of accompanying her, and that GQuldm Ahmed then
Soreibly prevented ler from returning with ker grandmother to
the latter’s house, where the plaintiff was at the time residing
as husband of Khadiji. From the anxicty then cxhibited by
Khadija to leave the defendant’s house, and her subsequently
declining to do soin June 1859, and stating she wished to
remain and marry the sccond defendant, who has subsequently
lived with her as her husband, there can be no reasonable
doubt that she was persnaded by the defendants in the first
insbance to remain, and to thus absent herself from the plain-
titf’s residence and company.

We do not think the statute of limitations is a bar to this

action.

Taking into account all the circumstances of the case, the
age of the parties, and that Khadija Bibi has not yet becomo
entitled to the enjoyment of tho legacy left by her grand-
father, we asscss the damagos at Rupeos one thousand, and
give the costs of this suit against the defendants.
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