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Fra'wir Ka'vasys MARKER....., ... ... e Appellant.
Horuassr Ka'vasit MARKER.................. Bespondent.

Jurisdietion—— Carrying on Business— Letlers Patent of High Court, ¢l 12.

A defendant does not *carry on business” so as to come within ¢l. 12
of the Letters Tatent of the Iligh Court of Bombay, and render himself
subject to the ordinary ogiginal civil jurisdietion of that Comrt, though
be may have an agent at Bombay for certain purposes connected with his
business, where that which is the essential ingredient in his business does
not take place within the local limits of the jurisdiction of the Court.

A retail dealer in European goods residing and carrying on busingss at
an upeountry station is not within the jurisdiction of the High Court of
Bombay on the ground that he has an agent in Bombay for the purpose of
purchasing and forwarding goods to be used in his trade. *

HE dofendant was described in the plaint as a Pérsi
« residing at present at Peshawur, but carrying on trade in
Bombay by means of his agent, Ruttonjoe Cursetjee, residing
ot Modi Khana Stroct in Bombay.” The plaint stated thab
previously to the year 1836 oue Kdivasji Framji Ma,rl'ier
(the father of the plaintiff and the defendant) was carrying
on business as a goneral morchant at Bombay, and at Sealkote,
Nausérd, Gwdlior, Delhi, Peshiwar, amd Ferozpur;_that %n
the year 1857 Kavasji, the father, died, having by his Will
bequeathed his said soveral businesses, and the goods, assets,
and effects thercunto belonging, to theplaintift and the clefjem.}-
ant in equal shares, and that after his decease the plaintiff

and defendant carried on the said several businesses .

coffrinership i1l the yoar 1862 ; and that in that year the
phaintiff went to Ferozpur, whero the defendant was resadm. <,
ad the plaintiff and defendant at that place exec_uted a Guja-
rati instrument, dated the 19th of June 1862, dissolving the
partnership. According to one of the terms of the ag.reemeut
of dissolution, tho defendant was to take, as part of ']:us share,
the shops at Sealkote, Nausdra, Gwalior, and Dethi, and t}'ne
stock in trade and outstandings of the same, and to pay cer’c;m
sums to the plaintiff for the stock in trade of the shops tatfhe?-
shéwar and Ferozpur (which he was also to take as part ol nis

share), By a subsequent instrument execnied algo ab F'emz(i
pur, ahout geven days after the execution of the ﬁrsbme'nhf)ne
) pay and the plaintiff to

instrument, the defendant agreed to
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take o smaller sum than the .sum mentioned in such instru-
ment for the stock in trade of the Peshiwar and Ferozpur
shops. The objects of tho suit were to have the second agree-
ment setaside, as having been obtained by frand and misrepre-
sentation, and to obtain a decreo for the payment by the
defendant of certain sums of monoy claimed by the plaintiff,
as due nnder the firstmentioned instrument, or as damages
for its breach by the defendant.

Before the hearing, an application was made by the
plaintiff to Covenm, J., in chambers, for a commission to
examine witnesses. The learned Judge, feeling doubts as to
the jurisdiction of the Court in the case, declined to make the
order for a commission till the opinion of a Court of fwo
Judges should be obtained on the point: and the case accord-
ingly came before such Court, consisting of Savsss, c.d,
and Arwourp, J., on tho 10th, 20th, and 21st of January
1865, to be heard and argued on the point of jurisdiction.

Anstey and Marrioft for the plaintiff,
TWhite and Dunbar for the defendant.

The following judgment was delivered by the Chief Jus-
tice on the 6th of February 1865 :—

The question in this case has been brought before the Full
Court by direction of Mr. Justice Couch, before whom it was
raised by the defendant upon an application by the plaintiff
for a commission to examine witnesses,

It ariscs upon the jurisdiction clanse in the Letters Patent,
which empowers the Court to receive and determine suitqgif
the cause of action shall have arisen, or the deferrdant at the
time of the commencement of the suit shall dwell, or carry
on business, or personally work for gain, within the local
limits of the ordinary original jurisdiction of the High Cowrt.” .

Tl.m point for consideration is whether the defendant did
or did not, at the commencement of the suit,  carry on busi-

ness” within the territorial limits of the jurisdiction of this
Court. :

. To determine whether a defendant is carrying on business,
it must first b(? ascertained what his particular trade, calling,
or occupation is, and then we can examine whether tho facts



R
ORICINAL CIVIL, ;.WRISDICTION. -

A

222

proved amount to a carrying on of that particular trade, call- ___1865.

ing, or oceupation within the jurisdiction. The prosent de-
fendant is admittedly a retail dealer in European goods, and
obtalns his livelihood by the profit. which he makes npon his
sales—without ““ sale” he could not make profit, or in other
words, he would not carry on business for the purposc of
gaining o livelihood. “Sale” is an cssential Tngredicnt in
carrying on this defendant’s business, and in the present case,
to give this Court cognisance of suit wpon that ground, it
must be shown that ““ gale” by the defendant in the way of a
retail dealer has taken place within our’ territorial limits.
The plage of sale in the present case is the true place of the
defendant’s “ carrying on business.”

Now it appearcd that the plaintiff and defendant arc
brothers, who inherited a retail business carried on in various
pats of India; that in 1862 thoy separated, and, by decd
exeented in the north of India, divided the property smd busi-
ness, the plaintilf taking over, amongst others, the town of

. Bombay, which had beon the former head-place of husiness,
and the defendant taking over Ferozpur, Peshdwar,. &e.,
whero the latter traded as “Hormusjee Cowasjee and Sons.”
Tt isin respect of that deed that this suit is instituted.
Tn June 1863 the defondant sent to Bombay a confidential
assistant upon a considerablo salary, and allowance for store-
house rent and for clerks. By the defendant’s order, regu-
lw books were kept by his assistant in Bombay, and in
the defendant’s trado name, headed “ Bombay Firn.” Th.c
assistant, in"addition to somo small permissive trading on his
own aceount, reccived tho defendant’s goods from Europe,
mad® purchages in Bombay on his behalf, 'and furwaf'dcd
goods to him upeountry. This scrvanb was m the habit ('Jf
signing the name of the firm, adding “ by tho hands of.' thcu'.
servant Ruttonjee.” In order to show the femnpl.can f)[

“the business originally established through this assistant
Bombay, it was proved that the defendant, some })101&]13 after
suit commenced, drew hundis or bills wpon bis firm herc_z.'
These wore, however, profested for non-acceplance by s
servant, who was indicated upon the Lills as the person ]to
vhom thoy werc to be presented for accepkance mbt ‘m
mame of the defoddant’s firm, They appeaved to have heen
the firgb bills which wore so drawii. Tho pl-&_mmff endeft-
voured to show that sales had been made by thetr agsistant in
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Bombay for the benefit ‘of the defendant between June 1863
and the 6th of July 1864, when this enit was commenced;
but we think that the evidence, whick was confined to two
instances, was not sufficient for that purpose, and it must,
therefore, be takenthat no sale was effceted by the defendant,
or on his behalf by his agent in Bombay, before the commence-
ment of this suit.

The branch or agency established within the jurisdiction
appears to have been limited to purposes other than those of
sale or profit.

»
Under those circumstances, we think that the defendant,
as a rotail dealer, gaining his livelihood by the profit upon
sales of his goods, did not “ carry on business” in Bombay,
80 as to render him in that respect liable to the jurisdiction
of this Court.

Although there must always be a wide distinction between
the cases of railways and of private persons, in respect of the
mode and place of carrying on their respective business, yeb
much of the reasoning of the Judges in the cases of Adamsv.
Great Western Boilway (a) and Shiels v. Great Northern Rail-
way (b) applics to the present case.  In the Keynsham Co. v,
Baler (¢) Chief Baron Pollock lays down. that distinetion
very clearly, and treats railway business as being in some
respects  sui generis,” as i undoubtedly is. That case was
relied upon as an authority for the plaintiff, but upon exani-
nation it does not appear to conflict with the decision we have
arrived at. There the business of the company was to manu-
facture and make sale of their goods. The divectors met
London, but the sales wore made at the place of- manufa®ure:
and that was held to be tho real place of business. Pollock,
C. B., says: “Tho, Company had one place of business, and
onc only; there they got the material, and did what was ne-
cessary to it ; there they sold it, and there only:’? and Channeh
B, sayw: « thc Company > must be understood to be where
they carry on their business.” ”

n ihe presont case “sale’” is made the test of carrying
on the business of a retail dealer, and the place of sale’s
treated as the place of carrying on that budiness.

(M3OL.J, N. 8, Ex. 124. (b) Same vol, Q B, 331, (¢) 9 L. T. I
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The cuse of Subbaraye Mudali v. The Government and
Cunliffe (d) was rclicd upon as an authority, that the words
“carry on business” import a personal attendance on busi-
ness, and that as the defondant was admittedly not present in
Bombay at the carrying on of any business upon his behalf,
then the Court was ousted of any jurigdiction in the suit,
That case probably followed Mitchell v. Iender (), where
Coleridge, J., sitting' alone in the Bail Court, cxpressed an
opinjon to that effect.

-

We decide this caso mpon wholly independent* grounds,

and do,not foel called upon to express any opinion upen

cither of those cases
Tach party must abide his costs upon this application,

() 1 Mad, TL. C. Rep., 286. () 23L.T,83

g S 2ca P U S

Suit No. 782 of 18064.
Javd” Ra" L Pladety)n

damavay Nalmua'™ o Defendant,

Attachmcnt beﬁneJu(lﬁuenf—@ﬁcml Assignee—Insolvency— Vesting
Order.

The title of the Official Assigriee of an insolvent dcbtor under Aet 11
&12 Viet,, e 21 (the Indian Insolvent Act), is preferable to that of a
creditor of the insolvent who before the vesting order has obtained an
order for attachment before judgment, under Secs. 83 and 84 of the Civil
Procedure Code, in respect of the property comprised in such attach-
ment,

The effect of attachment before judgment is to secure that the property .

attached shall he forthcoming at the time of pronouncing the decree, to
abide whatever order the Court shall make upon it.

ON the 24th of November 1864, Westropp, d., made an

order in this suit, under Sces. 83 and 8+ of the Civ.'il I’.ruc('-
dwe Code, requiring the defondant to furnish security in the
swm of Rs. 3,000 to replace sixty bales of wool, orto show. eause
why he should not do so, and in the mean time the Sheriff wus
teattach propery of the defendant sufficient to fulfilthedeeree

oy 142 9nd e -
* The same case is reported, 2 Bom. I €. Rep. M2, 2nd od., under
the name Sowe Ramiji v. Jadarji Nitthu.
i.--29
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