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of the case, is not reperted further than this, that though the
Court were of opinion that an assault in law had been commit.

H.F.Morer. ted, yet, having regard to the provocation given by the plain-

15065,
J . 13,

tiff, the nominal damages of one rupee only whre awarded. The
Court, therefore, reversed the decree of the District Jndge, snd
awarded to the plaintiff damages one rapec: costs through-
out to be borne by cach party proportionately to the amount
awarded, :

i e
Speeial dppeal No. 633 of 1864,

Navauea™>t A"Vma™ e, v oon Appellunt.
Nanprisior SityNARA’YAN, deceased, by
his brother Narotam Shivndrayan ... Respondent.

Hinde Law—Stridhan— Woman's Property—Married Woman's
Inheritance,
According to the Ilindd law of inleritance as reeeived in the Bombay
Presidency, immoveable Property inherited by o married woman from her
father, whether or not it be strietly entitled to the name of siridhan,

descends on her death to her own heirs, and not to her father’s ascendnts,
according to what is called the “melancholy successioa.”

Au inheritance descending on  married woman from her father elassesas
stiudhan., and descends accordingly,

MVHIS was u Speeial Appeal againgt the decree of the Seuior |
Assistant Judge of Broach.

» ’ I >
Lhantdaidm Narayan for the appellant,

Beid, Didraflal Mathuwrédiy, and Nandbhai Haridés o
thie respondents.

The appeal was heard by Axxourn, Acting C. J., Forus
and WarpeN, JJ. The fucts of the case are sufficiently
disclosed in thy following Judgment of the Court, delivered
by Forsgs, J. — '

Umedrim, o person of the Strati Shripdli Brélma
caste, died, leaving o widow, a son named Naroshavkar,
and a daughter named Talita. Niaroshankar died in his
mother’s lifetime, but Lalith survived both her wmother aul
her brother. Lalitd married Nandkishor, aud had by him
two daughters, one of whom, named Rukshmapi, survived
her.  Navalrfm, the plaintiff 1n this action, is the judgment-
creditor of Harishankar, the husband of Rukshmani; and
Narotam, the defendant, 3s the brother of Lalits’s husband
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Nandkishor. Navalrdm sues to obtain a declaration of Hari-

shankar’s title to a house in the City of Broach, and some
wejifa land in the neighbourhood, together with the rents
thereof, now in t#e possession of the defendant Narotam.

The cause was ‘originally tried in the Court of the Sadr
Amin of Broach, Azam Harild] Amb#shankar, *and the
finding of that Judgo as substantially as follows :—that
Lalith’s heir was not her husband, Nandkishor, but her
danghter, Rukshmani ; that Rukshmant’s heir was Himatrdm,
her son ; and that Himatrdm’s heir was his father, Harishan-
kar, the plaintiff Navalrdm’s judginent-debtor. The Sadr
Amin, thercfore, made a decretal order declaratory of Hari-
shankar’s right hoth to the immoveable property and to
the rents which were the subject of the claim.

The defendant Narotam brought this decision before the
Senior Assistant Judge of Broach (W. M. Coghlan) in appeal.
Mr. Coghlan differed entively from the view of the ease which

kad been taken by tho Sadr Amin ; he laid down the follow. -

ing propositions : —that, according to the Hindd law, immove-
able property acquired by “inheritance cannot be stridhan ;
that, therefora, Lalitd received tho property of Umedrdm as
heir af law, and that the said property was not her stré-
Than; and that on Lalita’s decease the estate of Umedram
did not deseend to tho daughters of Lalitd, but passed in
the order of what is termed, in Hindd law, ‘“the melan-
tholy suceession,” to Umedrdm’s ascendants, The Senior
Assistang Judge on these grounds dismissed the claim ad-

vaneed by Navalvdm on behalf of Harishankar, and reversed

the decree of the Sadr Amin with costs,

*

The plaintiff, Navalvém, now makes a special al.)peaI to this
© towt, and it is argued on his behalf that the Senior Assistant
Judge has laid down the Hind( law wrongly, wl.len he deter-
mines that the property which a woman inhemts' from Iief
father is not her stridhan ; that the property which Lalitd
inherited from Umedram was stridhan, and as such descel-;ld-
¢l from Lalitd to her danghter Rukshmani, an'd that; Hnn.-
b was the heir of his mother, Rukshmani, and Hari-
shankar the hoeir of his son Himatrdm; that ev.en if the
'P""Pel:ty inherited by Lalitd from Umedrim be denied fo bf:
tridhan, it ‘wounld still pass to her daughter Rukshmanm,

[N
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Lalitd having left no son, and no claim being pretended on
behalf of. Lalitd’s husband, Nandkishor ; but the case for the
opposite party being that the property ascendsin the orderof
the “ melancholy succession,” and finallfthat ‘the Senigr
Assistant Judge should have followed the customs of the
Shrimdli Brahman castc as regards inheritance, which,
judicially determined by the Sadr Amfn, are in favour of the
descent of property inherited by s female to her heirs, and
nof of it« ascent to her hushand’s ascendants,

To this the defendant, Narotam, “replied by attempting to
controvert the position that immoveable property inherited by
a female from her father is her stiédhan; and by urging thet
even if Umedrin’s estatc be held to have become Lalitds
peculiar property, still it would not descend to Harishankan
becanse a daughter of a daughter cannot inherit, Tt was also
urged on the part of the defendant, Narotam, that if the claim
was not preferred within twelve years from tho date of Lalité’s
death it would be barred by the law of limitation, and that
the courts below had given no finding upon this point.

The important text of Manu on tho subject of a woman’s
stridlan or peculiar property is the 194th shloka of the ninth
chapter :— o

“What was given before the nuptial fire, what was given
on the bridal procession, what was given in token of love,
and what was received from a brother, a mother, or a father,
are considered ns the six-fold separate property of « snarried

 woman.” (Sir William Jones’s Works, Vol. VIIL, p. 34

The doctrines of Manu are not to be toc much relied.
upon at the present time as establishing points of law, it
being universally admitted by learned Hindds as well known
that many of them laye no force in the “Kali age.” Tt be-
comes necessary, therefore, to inquire what the commenta-
tors have held in interpreting the text above quoted. The
outhors of the Mitdksharé and the Vyavahdra Maytkha arc

t}xoso \.vhose.s anthority commands the greatest respect on this
side of India.

'l"he comment of the Mitfkshars is as follows :—¢ That
which was given by the fat!ler, by the mother, by the husband,
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or by a brother; and that which wag presented {to the bride) by __ 1805,
the maternal uncles, and the ress (as paternal uncles, mater- 11“‘;‘:::3? '
nal aunts, &ec.) at the time of the wedding, béfore the nup. o
tial fire, and a g™t on n second marringe, or gratuity on ag- Ng;,?’;'fﬂ'{':“
count of supersession, as will be subsequently explained, angd  vax.
also property which she may have acquired by inheritance,

purchase, partition, seizure, or finding, are denominated, by

Mariu and the rest, ¢ woman’s property,”*

Further on, the commentator explains that the ennmera.
tion of six sorts of woman’s property by Mann, in the text
quoted, is intended not as a restriction ofa greater number,
but as a denial of a less, and para. 7 of the same chapter
s thus ;,— ‘

“It is snid by Kdtydyana, ¢ What has been veceived by a
woman frem the family of her husband at o time posterior to
her marringe is called a gift subsequent, and so is that which
is similarly received from the family of her father” It is
celebrated as woman’s property : for this Ppassage is connected
with that which had gone béfore,”+

The author of tho Mitiékshard would appear, therefore,
fo hold that property received (or inherited) by a woman
from her father aftor her marriage is woman’s property.

. The opinion of Nilakantha, the author of the Maykha,
appears to be the same, His remark on the text of Mann -~
i this 1

“&iefold is here used in order to prevent [its reduction to] a
smaller number, a [position] which is borne out by the \Yord
‘other’ in the following text of Yajnydvalkya : “What was given
to & woman by the father, the mofher, the husband, or a bro- .
ther, or received by horat the nuptial fire, or ;}rf)@nte(.i on her
Sipersession, as also any other [separate acql.nsmon].,‘ls deno-
minated a woman’s property”. Vishnu likewise specifies more
(than those six) : * What has been given to a woman by her
fither, her mother, her son, or her brother; what has been
received by her befere the nuptial fire ; what has been p're-'-
sented to her on her husband’s espousal of another wife;

* Mitdkshard on inheritance, Ch. II., Sec. X1, pare. 2, Colebrooke’s
Translation, p. 365. T
’ + vid., p. 267.



213
18635,
NavaLkau
ATk y
v,
NASDRISHOR
SHIVNA R
AN,

BOMBAY HIGH COURT REFORTS.

what has béen given to her by kindred, as well as her per.
quisite, and a gift subsequent, are a woman’s separate pro-
perty ; and he adds, ¢ what has been received by a woman at
n'time subsequent®to her marriage, from*the family of her
Lnshand, is ealled a ¢ift subsequent, and so is that which has
been similarly received from her own family.”* -

After describing what he considers to be “woman’s pro-
perty,” the authov of the Mitikshard goes on to explain how
it descends.  The appropriate text to our present purpose is
the following :—

Para. 12, “Tn all forms of marrvinge, if the woman * leave
progeny,’ that is, if she have issne, her property devolves on
her danghters,”+

“The right of succession after n woman’s decense to that
(part of her) private propergy which is entitled a © gift sub-
sequent’ 1s thus settled by Manu: ¢ What she received after
marriage from the family of her husband, and what her lord
may have given her through affection, shall be inherited,
even if she dic in his lifetime, by her children”’ The term
“ children’ has heen thus explained by the same anther : ‘on
the death of the mother let all the wterine brothers, and the
uterine sisters, equally divide the maternal cstate”’

1y . P13 ‘4 . - )

he term ¢ gift subsequent” includes, as has been already
shown, that which the woman has received from her own
family after her marringe. :

Jaganniith, the author of the Digest which has been trans-
lated by Mr. Colebrooke, quotes the text from Manu, and
fho following vemark npon it, from the Retndkara: © Sixfold
13 mentioned to except a less, not a greater, number ; for
a present given to a snperseded wife, which is another soit

of separatc property held by a woman, is also mentioned by

Yajnyivalkyn.”§

',’ » > . .
daganndth’s own opinion appears to be that this vemark

* Vyvavahé . s :
tion, ]\,]l:u;l;:l:al l\;m ukha, Ch. 1V., See. 10, pp. 2, 3, Borradaile’s ’[‘ransl.n-

-;(;:; Mitiksharf, Ch. 11, Sec. xy,, Para. 12, Colebvooke'’s Translation, p.
T Mavikha, C, IY., See, x,, para. 13, Transtation, P24,

S . )
m?"l“_ll_l-;ﬂt, Colebrooke’s Translntion, Bk, V. Ch 1x, See. 1, parn.
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by the author of Retnakava is not required, inasmuch as a
liberal interpretation of Manu’s text will comprehend +with-
in it every sort of woman’s separate property.

.

He seems to hold that property which a woman inherits
from her father is not stridhan, in the strict sense of that term,
but that it is subject to the control of her husband so long
as he lives. He draws a distinction between what is given
to a woman and what is inherited Ly her, and considers the
former only to be stridhan. Inherited property, according
to this commoutator, belongs to both husband and wife, and
in case of the death of the wife in the lifctime of the husband
the hushand’s title is lost, and the property passes. to the
legal heir of her father, as it would do on the death of the

wife did she survive her husband.*
. *

Sir Thomas Strange remaiks in reference to  stridhan
“0f the property in guestion, it is most comimnonly said, with
referonce to the married, that there are six deoseriptions, but
the authovities do not concur as to the precise number, and
a good deal of rcasoning has been cmployed in discussing,
without satisfuctorily determining, whether this number, most
gouerally adopted, is to be takon restrictively of a larger,

or only as oxceptive of a less.”+

Sir Thomas Strange himsclf onumerates twelve descrips
fions of «“ stridhan,” of which the eleventh is—*DProperty
which & woman may have acquired by inheritance, purchase, or
finding, what has been inhorited by h01" bc.ing S0 clas.?'cd by
Vijnyéneshvara, whose authority prevails in the ponihsula ;
while it is otherwise considesed by the writers of the Eastcrn
school.”t And in the volume of Responsa Prudentum”
is the case of & woman who, having succeeded to the landed
property of her father by right of inheritfance, objected to bh'c
alienation thereof by her husband, in which case the Pa,n(:ht
of the conrt was clear that her husband has no power to dis-
pose of any part of the land so descended withf)ut her consplilt‘ .
The following remark was made upon tll'lS casc b_}{ Mr.
Colebrooke :  Here the. married daughter 111her1tcd_ in de-
fault of male issuc, widow, or unmarried danghter : Mitik. on

P : Zers xx, And
* See yemarks on the texts of Kétyayaoa, Digest, Sees. ceeclsx ‘
teeelxxy,

~ - Th .
+ Strange’s 1lindd Law, Vel T, p. 28. i bid,p- 31
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1865.  Inh., Ch. IL., Secs. 2, 3, &c. Her husband was precluded

k“[‘u"\’:;“: from using his wife’s property, unless for the performance
v. of some indispensable duty, or in circumstances of distress:
I:;;:.:’i':q: ot Ibid., Sec. XL, 32@% And as to the descent of woman’s
AN property the same author says: * According to the Mitdk.
sharf and its followers, property which the widow may have

acquired by inheritance is transmissible to her “own heirs,

classing with this school as part of her stridlan,”t 'the

general rule as to stridhan being that if it belong “to a mar-

. ried woman, whether she die, living her husband, or a

widow, the immediate heirs to it, including personalty in-

herited from her husband, with land alsor according to the

Mitakshara, arc her lincal descendants in the female line.”f

Mr. Justice Strange, in his Manual, remarks that “stri-
shun embraces property of every "descr iption vbtained by the
feale, by gift from her husband, or her own or his rels-
tions, by inheritance, scizure (tuking that which belongs to
no one), or discovery ;”§ und again: “property vesting ina
. female descends first to her danghters, the unmarried hav-
ing prefercnee over the married, and the unendowed over
the endewed ; then to her daughters’ daughters, daughters’
sons, sons, and sons’ sons.”|j

Sir William  Macnaghten  remarks that ¢ in the Miték-
sharh, whatever a woman may have acquired, whether by
inheritance, purchase, partition, scizure, or finding, is deno-
minated woman'’s propetty, but it does not constitute her
zytwulf_eczlz.”‘,!

It must be observed, however, that the author of the Mi-
tikshard cxpressly guards against the supposition that he
employs  woman’s property” as a techuical expression. He
mays: “ The term woman's property conforms in its import
with its ctymology, and is not techuical, for if the literal
sense be admissible a technical acceptation is improper,”**

* Strange's Hindi Law, Vol. 11, . 22, “f Ibid., Yol. 1., p. 248,

1 Ibidl., Vol. L, p. 249,

§ Strange’s Manual of Hindd Law, Ch. V', bec 145.

I Ibid., Che X1, Sece. 354.

% Macnaghten’s Prineipl Py
R 1% iy nciples and Precedents of Hinda Law, Ch. 111, p.

-
htlon?ll:m:;‘(w(:u Tuheritance, Ch. IL,Sce. 11, para. 3, Colebrooke’s Trans-
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*To such property,” says Macnaghten, speaking of stridhan,
“left by & married woman givgn to her by her father, but
not at the time of her nuptials, the heirs are successively a
maiden daughter, a son, a daughter who has or is likely to
have male issue, daughter’s son,” &ec.%

According to all tho authoritios that have been examined
above, with the cxception of the Fastern school represented by
Jagannath, the author of tho Digest, and which is of little
authority on this side of India, it would appear that property
inherited by & married woman from her father, whether or not
it be strictly entitled to the mame of stridhanor peculium
(which Sir William Macnaghten does not admit), descends
on her death to her own, and not to her father’s heirs; or, to
apply the law to the circumstances of this particular case,
that Rukshmani, the only surviving child of Lalitd, was thg
lawful heir to the property which descended from Umedrim
to Lalitd.

It is contonded, however, on the part of the defendant
Narvotam, that tho law, as interpreted in Grujardth, is excep-
Honal. The authority for this argument is a statement by
Bhélchandra Shéstri, in anote at the foot of page 69 of Stecl’s
Summary of*the Law and Custom of Hindda Castes within
the Dakhan provinces subject to the Presidency o,f Bombay,
to the following effect : “ The Shdstris in GuJ:a.rath :)10 not
include property inherited by women among stridhan,

The usage of the country in which the suib arose takes
precedence of the law of the defendant in our courts; mdeeddi
if such. an exceptional local usage a8 -that contended for ;:3?111’11
b8 shown, it would no doubt be binding upon us. But ; ?‘ -
chandra, Shastri’s opinion can hardly b(? acce:*pifed a8 proo olna.
local usage, nor, if it were, would it be in this instance conclu-

sive, bocause all that the Shastri says ;s that inherited property

is not stridhan, which we might admit, without also being

compelled to admit that in the case su;_)p‘osedhof iﬂ:}c))::lzgi
inheriting property from her father, surviving :r R
and loaving a daughter surviving her, the proper ]fe iphorite?
by her from her father would necessa.rll)'r gc;f t(l)q e
heirs, and not to her daughter. The plamtil. N ally
however, able to produce better evidence ©

] indd L IIL p. 39
* Mecnaghten’s Prineiples and Precedeitts of Hindd Law, Ch P :

1,—28
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_the local usagoe on the subject. Mr. Borradaile, the ‘trans.
lator of the Vyavahira Mayjikha, was cmployed, A.p. 1827,
in colleeting information regarding the customs of the Hinds
casies in Sdrat, by putting questions to the accredited heads
of the castes and recording their answers. This work has
always been considered to be peculiarly valuable.  Customs
ave with difficulty collecbed by a court of justice, from wit-
nesses, all of themn mere or less intercsted jn the fate of the
dispute for the scttlement of which the custom requires to
bo ascertained. Mr. Borradaile’s work, on the contrary, is
# body of preconstituted cvidence. It is especially useful in
w4 cose like 4he present, wheve the point ab jssue is, which of
two opposite readings of Hindd law should be received as
applicable to a particular locality now. The following is one
of the answors which were given to Mr. Borradaile by the

acaste of Bhrati Shrimali Bralunans (—

“If o woman inherits maveable or immoveable property
from her futher and dies childless, iliat property vevertsto
the father’s family, but if’ she leaves a daughter the latter is
the heir,”

Therefore, according to the usage of the gaste o which
she belongs, which usage s in accordance with the Hindd
hiw, us iwterpreted by the anthoritios which arc of most
weight n the Bombay Presidency, Rukshmani, the only
daughter of Lalitd, is tho heir to the immoveable property
which Lalitd inherited from her father, Umedrdm.

The argument of the defendant Narotaw, that Rukshmani
ranuot inherit the property of her grandfather Umedrdw
throngh her mother, Talitd, because a dzu,ughbei-’s daughter
' nt?t in the line of inheritance, requires some notice, he
-henl‘or Assistant Judge, Mr. Coglilan, relied upon & passage
moSie TV, Maenaghten’s work on Hinda law, and another
m the work of Sip Thomas Strange, The f'on’ncr 1s as fol-
lrjws ‘—“Upon tho death of 4 daughter imheriting imme-
dmtely from her fathep the estate .f?hall go to the son, but
::ovm‘ to _tl:e daughter’s daughter,” The latter runs thu’s —
"zlc](.‘r)r‘dmg to one opinion, not, only the sons of daughters, but
”::JS((;: :{i}:f:{; ;)li; (dl:x:ttih]tl(;x‘; s;)l:::) 11;1;]16"1:1' f, i.n default of sons; but
whore (eotappear t ¢ beensustamed : on the other hand-
v fere are sons, their right of succession iy pnsfpolli"E
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to other daughters of the deceased ; and that, whete' such __ 1865

song are numerous, when they do take, they take per stirpes,
and not per cupila, Authorities postponing still further thoir
right have been denied; but the succession in the descend-
ing line from the danghter procecds no furthor, tho funcral
cake stopping with the son ; which is an answer to the claim
of the son’s son grounded on the property having belonged
to his fathor, Neithor, according to Jimita Vahana, on
failure of issue, does the inheritance, so desconding on the
danghter, go, like hér stridhan, to her hushand surviving
her, but it goes to those who would have succceded had it
never vested in such danghter ; but, according to the South-
ern anthorities it clusses as stridhian, and deseends accord-
ingly.”® Soveral other quotations to a like effect were made
on behalf of the defendant Narotam, 'Qf which the most im-
portant is the following — - .

“Under no circumstances can o daughter’s son’s son or

NAVaLRAM
Ataa’ra’y
v,
NANDKISIIN K
SH1vV-
NARA'YAN,

other descendant, or her daughter or husband, inherit imme- -

distely from her the property which devolved on her at her
father’s death ; such property, according to the toncts of all
the scliools, will devolve on her father’s next heir, and will
not go, as her stridhan, to her own heir”’t

L

The work of Sir T. W, Macnaghten is of more authority in
the Bengal Presidency than it is on this side of India. We
have alroady considered the remarks of Sir Thomas Strange,
and have come to the conclusion that the interpretation adepted
by the Southern authoritics alluded to by him is the interpre-
tation. which is applicable between the parties in the present
s, and that an inheritance descending on a daughter classes

83 stridhan, and desconds accordingly. Sir William Mae-

naghten also, in the passage quoted from him, apparently had
under his consideration only such property as was not sfri-
dhan, Very shértly before the passage quoted, he alludes
to the doctrine of the Southern authorities, mentioned by Sir
Thomas Strange, that property devolved on a daughter by in-
heritance is classed as stridhan, and descends accordingly, and
remarks upon it that “the anthority cited for this do.ctrine
isto be found in that part of -the Mitékshara treating of

* Strange’s Hindd Law, Vol. 1., pp- 139, 140.
 Macnaghten’s P. & P. of Hindd Law (Madras edition, 1865), p. 25.
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woman’s peculiar property, and consequently applies to the
descent of that alone. I have mot been able to meet with
any other ;”* and afterwardst he allndes to & Bombay case
in which, on the death of a widow, it was decided that her
daughter was not entitled to succeed as heir, inasmuch as
property which had devolved on a widow reverts ab her
death to her husband’s heirs. But this case, which is to be
found in Sirange, Vol II.,, pp. 404-406, related to property
which was not stridhan, but “the share allotted as a pro-
vision to the widow,” that is, received by her as msain-
tenance out of her husband’s estate. Therefore, Sir William
Macnaghten’s remark, which the defendant Narotam relies
upon, does not apply to the present case.

The only point which remains to bo noticed may be soon

" dismissed. It is confended by the defendant Narotam that

if the present claim was not brought forward within twelve
years from the death of Lalité the action would be barred
by the new law of limitation, and that the lower courts have
not given a decision on this point. But it is a sufficient
answer to this argument to say that if the defendant Naro- -
tam desired to rely upon a defence of limitation founded
upon any argument derived from the date of Lalitd’s death,
it was his part to have proved what that date was, which he
has not done.

It was ordered by the Cowrt that the decree of the Senior
Assistant Judge be reversed, and that of the Sadr Amin con-
Jirmed, with costs against the special respondent, Navotam
Shivaardyan.

°
* s s o
" Macnaghten’s P. &. P. of Hind Law, p. 22, in notis. { Iéid., p. 23.

>
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