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Ttegular Appeal No. 1 of 1864,
A. C. Ca'wn’ (plaintiff) ...... veeeenrennnnsAppellant

S5t By T, Morcan (defendant).........s.ee..... Respondent.

Assault—Criminal Force— Threatening Gestures—Words do not
amount to an Assault,

Any gestures ealculated to exeite in the party threafened a reasonable
apprebension that the party threatening iutends immediately to offer
violence, ot, in the language of the Indian Penal Code, is  nbout to use
crimingl force” to the person threatened, constitute, if coupled witha
present ability to carry such intent into execution, an asssult in law.
Mere words do not amount to an assault, but the words which the party
threatening uses at the time may either give his gestures guch a meaning
as may make them amount to an assault, or, on the other hand, may
prevent them from being held to amount to an assault, ‘ >"

In order to have this latter effect the words must be such as clegrly o

- show the party threatened that the party threatening has ne present/inten-

tion to use immediate eximinal force.

YHIS day the judgment of ‘the Court, consisfing of
Arnouwp, Acting C. J., Newrox and Tvcker, JJ,, was
delivered by Arvouip, Acting cJ..—

Tn this case, which was very ably argucd before us last
Wedunesday, by Messrs, Anstey and Dunbar for the appellant,
and Messrs.. Marriott and Scoble for the respondent, there
arc two points for consideration :—

1st—Whether the facts proved amount to an assault in
law.

2nd—1If so, to what compcusation in damagos is the plain-\
tiff entitled. .

I What amounts to an assault in law. On this point
we were referred to many English authorities {especially to
the cases colleeted and  commented on in Addison on Torts,
p. 39%; Droom’s Commentaries on the Common Law, p.
664; Lusl’s Saunders, p. 141, title “ Assault and Battery;”
Russcll on Crimes, Vol, 1., p- 750, Ch. X, on « Common and
Aggravated Assault ;” and to Secs. 849, 350, and 351 of the
Indian Penal Code), - i

The result of the authorities may, we think, conveniently
be thus stated :—any gestures caleulated to excite in the
party threatened a reasonable apprchension that the party
threatening intends immediately to offer violenee, or, in the
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»
linguage of the Indian Penal ‘Code, is “about to use cri- _si
minal force™ to the person thredtened, coustitute, if coupled 4O Oxuv
with & present ability to carry such imtent ingor exccution, an ILF. Moka.y,
asault in Iaw., — ,

eredwords do not amount to an assault. But the words S
thhe party threatening uses at the time may either give

egstures such a meaning as may make them amount

sault, or, on the other hand, may prevent them from .

whic )
to b

toan
ding’

AJzood instanes of a case in which the use of words may
pevfent & gosture from being held to amount to an assault,
whial b but for the words would have been held to do so, is
efbllowing :—A laid his hands on his sword, and said to
L*pf it were not the assize time I would not take such lan-
gujee from you.” This was held not to be an assanlt, on the
gound that the words showed that A did not intend thew and
tfuar\to offer violence to Z (in the langnage of the Penal Code,
Wis Lot “ about to use eriminal forep” to Z). Here there
was tho menacing gosture, showing.in itsclf an intention to
use violence, there was the present ability to use violence,
but there were also words which would prevent the person
threatened from reagonably apprehending that the person

threntening was really then and there about to use violence
L.

In this caso it is to be obsorved that the stato of things
which prevented the intention o nse violence being carried
ingo effect was a state of things over which the. party threat-
tuing had no control, and the .conscquoncos of which, if
the threatoned violenee were at once carried ount, were such
3 might well mako the boldest and angriest man pausc be-
fore he struck. .

Tt was the assize time, and the consequence of drawing a.
sword on another daring assize time involved in those days
(the labter end of Charles the Sccond’s reign) not only the
certain infliction of a heavy fine, but the possible chopping
off of the hand by which the sword was drawn.

Ha,ving thus ascertained what amounts to an assault in
lsw, the next question iy, Do the facts proved in this ecasc
tonstitute a legal nssault. .

* Tuberville v.'Sauage, 1 Mod. Rep. 3 8. C.;2 Keble's Rep. 313,
(AD. ‘G?E, cited in Russell on Crimes, Vol. 1., p. 750,
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1864 The cvidence, as it always is in cases of this kind, i yery
A.CCawr” conflicting ; but withont going minutely into its discrepaygie
ILF. Mozeax, it may be resolved substantially into the two following s

ments, one that of the plaintiff, the other that of.
fendant, The plaintiff’s version is that the dofenda
violent state of anger, came running out of his co
after him with a stick in his right hand ; that on coi

%

with him, the defendant, flourishing his stick within sig” ¥
of his face, and muking a copious use of bad langnag ﬁ
times threatencd that if he (the plaintiff) was any mbeft
_pertinent, or (more idiomatically) gave him any more off
impertinence, he, (the defendant) would strike him 5 andghe
plaintiff swears that at, the time he fully believed thatiie
defendant was about to strike him, °

The defendant admits the anger, admits {and in a I\
far more aggravated than the plaintiff had represented it)
bad language and its repetition, but in other respects
agrees with the plaintiff. He admits that when he ra
of his compound he had the stick in his riglt hand, bugfthat
as he ran, sceing what a miserable, little, puny man the plain-
tiff was, and foaring lest he might be temp'ted to use the stick
on him 3if he continued to hold it in his right hand, he shifted

- itfrom his right hand to his left. On gretting up to the plain-
tiff he aduwits that Lo gesticulated with his raised right hand
unclenched within six inches of the plaintif’s face, but swears
that he had no present intention oﬁpstriking him, and merely

— used hisright hand in gesticulation for the sake of emphasis.
He also swears that the words he used to the plaintiff were
not that he would strike him if he continued his impertinence,
but that “if he were not such a miserable little snob, or
brate”—he forgets which—“he gould knock his head off
- his shoulders.”

Now, whether it werc his stick or his unclenched right
hand that the defendant held uplifted within six inches of
the plaintifPs face is a point which, though it may bear ou
the question of damages, has no bearing on the question of
assault or no assault, for o blow with an unclenched hand
wonld have the same legal quality {(though not quantity) of
violenee or criminal foree as a blow with a stick, Neither
are the defendant’s declarations that he never meant to strike
the plaintiff, and that he moved his hand merely to give em-
phasis to the words, to be attended to, The point to be consi-
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deved is, what must the plintif have reasonably appre. _ 1sit.
hended from the gestures and abusive language which the de. - U Gt
fendant admits 7 As to this we consider therc can be no rea- H. F. Mogons.
sonable doubt : if a man in & towering passion comes running

towards another, and on reaching him flonrishes his hand,

although unclenched, within six inches of his face, the rea-

sonable apprehension of the person threatencd must be that

the person threatening is about to use violence to him.

The only question is, whether the “if,” cither on the
phintif’s version of it, or on the defendant’s, makes any real
difference in the case, and tends to show that the plaintiff
could not have rcasonably apprchended that the defendant
was then and there about to usc criminal force. ’

Take the defendant’s version, “If you were not such a
miserable snob {or brute), I would knock your head off your
shoulders,”  Was that “if ” such as to lead the plaintiff to
apprehend that he had no reason to dread immediate violence?

We think not : how was thoe plaintiff to tell at what moment
the increasing irvitation of this viclently angry man might
wob surmount his restraining feeling of contempt, and bring
down the uplifted hand in a blow ?

-

Take again the plaintiffs version,  If you give me any
more impertinence I will strike you.”” Here, again, hqw was
the plaintiff to know what a violently incensed man might or

y F . o™ _ . M P "
might not regard as impertinence —a look, a gesture, a
: 3y : m 3, -
word, even silence, wight be construed as such. The con
difion. of the threat would be held fulfilled, and the momen- _

tarily suspeﬁded violence would become actual criminal force.

On these grounds, and because we think thz_lt in interp-ret- ’% v
itg law it is botter to go on grounds of plain good sense

than o any subtletics or refinements, we have come to the
eonclusion that the circumstances of this case arc SUL:h as to
Show that the plaintiff, at the time of the acts complained Of’,
1 veagonablo ground to apprehend that the defendant les:.s
“about to use criminal force to him,”-and that, fhereforc, the
wis complained of amount in law to an’ assault.

The judgment of the Court on the second point for consi-
Ao . 2 did the special circumstances
Mation, depending as it did on
10—27



209

1864.
A.C, Cany’
S

BOMRAY HIGH COURT REPORTS.

of the case, is not reperted further than this, that though the
Court were of opinion that an assault in law had been commit.

H.F.Morer. ted, yet, having regard to the provocation given by the plain-

15065,
J . 13,

tiff, the nominal damages of one rupee only whre awarded. The
Court, therefore, reversed the decree of the District Jndge, snd
awarded to the plaintiff damages one rapec: costs through-
out to be borne by cach party proportionately to the amount
awarded, :

i e
Speeial dppeal No. 633 of 1864,

Navauea™>t A"Vma™ e, v oon Appellunt.
Nanprisior SityNARA’YAN, deceased, by
his brother Narotam Shivndrayan ... Respondent.

Hinde Law—Stridhan— Woman's Property—Married Woman's
Inheritance,
According to the Ilindd law of inleritance as reeeived in the Bombay
Presidency, immoveable Property inherited by o married woman from her
father, whether or not it be strietly entitled to the name of siridhan,

descends on her death to her own heirs, and not to her father’s ascendnts,
according to what is called the “melancholy successioa.”

Au inheritance descending on  married woman from her father elassesas
stiudhan., and descends accordingly,

MVHIS was u Speeial Appeal againgt the decree of the Seuior |
Assistant Judge of Broach.

» ’ I >
Lhantdaidm Narayan for the appellant,

Beid, Didraflal Mathuwrédiy, and Nandbhai Haridés o
thie respondents.

The appeal was heard by Axxourn, Acting C. J., Forus
and WarpeN, JJ. The fucts of the case are sufficiently
disclosed in thy following Judgment of the Court, delivered
by Forsgs, J. — '

Umedrim, o person of the Strati Shripdli Brélma
caste, died, leaving o widow, a son named Naroshavkar,
and a daughter named Talita. Niaroshankar died in his
mother’s lifetime, but Lalith survived both her wmother aul
her brother. Lalitd married Nandkishor, aud had by him
two daughters, one of whom, named Rukshmapi, survived
her.  Navalrfm, the plaintiff 1n this action, is the judgment-
creditor of Harishankar, the husband of Rukshmani; and
Narotam, the defendant, 3s the brother of Lalits’s husband
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