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Arrears of maintenance should be awarded, fat.the sumg -

‘fate, from the death of the plaintif’s late hugband -as May

be awarded prospectively, unless the defendamt show that 3

has been already received by her from him, for that any por-

tion has been so received. The plaintiff. wi¥ll also, under the

same condition, be entitled to maintenance/between the date

of filing the suit and the date of the final decree : costs to fol.

low the final decision. ' '
e S PRl

Special Appeal No. 29%lof 1864.

Ra’mir bin TurRA'BA'M............0.. 0L L. Appellant,
CHrvto SAKEARA'M. .. .covviiiviiiiiniee.e. ... Respondent,

Mortgage—Security for Repayment of ¢ Loan—Redemption—Improve-
ments—Equitable Ruvfe as to Repairs.

‘Where an instrument of mortgage, thopgh in terms it transfers an estate
on failure to repay the morigage-money on & fixed day, yet appears clestly
to have been entered into by parties for securing the repayment of 2 loan,
the mortgagor, making the security subservient for the purpose for which
it was created, may in equity and good conscience redeem the property by
paying off the principal debt and the interest, though the stipulated time
for payment has been allowed to pass by, : :

Claims made by a mortgagee in respect of money laid out in improve-
ments after the expiry of the day fixed for repayment must for some time

to come depend on an equitable consideration of all the circumstances of -
the case. © o

Ultimately the English rule should be adopted, under which the mort-
gngee is only allowed to claim for such outlay as has been required if-
order to keep the mortgaged premises in a good state of repair, and to
protect title, ‘

THIS was a Special Appeal agaipst the decree of the

District Judge of Puné in Appeal Suit No. 1060 of
1862, confirming the decree of the Munsif of Puné in Origi-
nal Suit No. 418 of 1862. |

The Appeal was heird by ArNouLp, Act;ng C. J.,
NEwron and Jana’rpHEAN, JJ. .

Shantérim Nérédyan for the appcllant,
Dhirajlal Mathurddds for the respondent.

T.he .facts of this case sufficiently appearafrom th; fol-
lowing judginent, delivered (on he $1st of Angust 1864) by
Arwourn, Acting C.J, :— ) A ‘

Ra‘n‘nj'i, the special appellant in this case (the plaintiff in
the original suit), claimed to.recover from Chinto, the special.
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respondent (the original defendant) two pieces of mirdsland, 1804~
mortgaged by his (Rdmji’s) father, to the special respondent T%;:ﬁ.;’m
on the 4th of January 1852. He stated in his plaint that,he v.
was ready to repay Rs. 200, which was the principal sum g Aii’ﬁ;i.n_
advanced on the mortgaged property, the interest, under the -
terms of the mortgage-decd, having been satisfied out of the

produce of the land.

The special respondent veplied (1) that by the terms of \
the martgage instrument it was expressly stipulated that if the
principal money was not paid off within five years from the
date of the mortgage, the mortgaged land was to become his
property ; (2) that after the expiration of the five years he
had laid out Rs. 25 in improving the land, and had to pay
one year’s assessment, Rs. 2-4-7; so that his claim on it
amounts to Rs. 227-4-7 (Rs, 200 and 27-4-7). The five
years from the-date of the mortgage expired on January 4th,

857 ; the original suit was filed on August 7th, 1862.

L ]

The Munsif of Puph threw out the special appellant’s
claim, on the ground that, as the principal sum had not been
-paid within the time limited in the mortgage instrument, the
right of the mortgagor to redcem the land was extinguished,
and the land had become the absolute property of the mort-
gagee. The Judge of Pup4 conﬁrmcd tho decreo of the
Munsif, on the same ground.

Several grounds of objeotion'werc sct forth by the spectal
appellant in his memorandum of appeal, bot, as intimated -
in the course of the argument, none of them were held valid o
by this Cmﬁt. "

The Court, however, took time to consider how far the
decrees of the Munsif and the Judge could be sustained on
tht ground on which they both “proceeded, viz., that, the
mortgage-money not having been paid within. the time
limited in the mortgage instrument, the right of the mort-
gagor to rcdeem on paying the amount due in respeg‘.. of the
mortgage was extinguished, and the property in the mort-
gaged land indefeasibly vested in the mortgagee.

-

The mortgage instrament in this case is of the kind
usually termed a forcclogure mortgage ; it stipulates that « if
the mortgagor, or his widow after his death, fail to pay the
money secured by the mortgage ihstrument within five years

1,— 20 :
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1864, after its date (i.e., on or before the 4th of January 1857),
P this mortgage is I4hdp,” the meaning of whieh is that the
v mortgage is foreclosed, the right to redeem extinguished,
Cuxto  and the property in the land absolutely transferred to the

SAKIARAM,
mortgagee.
The following is a translation of the instrument :—

“Mortgagoe passed on the 13th of Poush Shudhya of Shake
1773 (15th January 1851) to Réje Shri Chinto Sakhirim
Saptrishi of Kasb4, in the City of Pund, by Tukirim bin
Mah4d4ji Mali Dhole of Pand Nisbat M4ji, to the following
cffeet :—There is a mdélé comprising 3 bighds of mirds land,
part of Gadhaomeli at Moujo Mujri, belonging to myself and
Sadaji bin Malhérji Dhole. Of this tho land belonging to
Sadaji, 13 bighds, is mortgaged to you. It is under your mar-
agement. The remaining half of tho land, viz., 1} bighds, with
trees, shrubs, and well, was mortgaged and given in (your)
possession on the 15th of Ashidd Vadya Shake 1772 (16th July
185, after receiving Rs. 100 as consideration. Thereaftor
in the same year, on the 2nd Kartik Vadya (21st November
1850), a bond was passed for Rs. 14, in all this Rs. 114, Re. 111
(are) received this day in cash—in all Re. 225 (in letters, bwo
handred and twenty-five); of thesc twenty-five were returned.
The remainder, Rs. 86, received in eash, and the old amount,
Rs. 114—inall Rs. 200.  For this T morteage my land, bighis
131, bounded as follows :—

Bounduries.
- Il

o Land, Lighis 3, is thus bounded :—Deducting thercfrom
one-half’ belenging to Sado, whatever produce may be got

&N Vo ni 1 ) i 1 1
from the remaining 1} bighis, including the trees and shrubs
and the well, the same you are to enjoy in Heu of intercst.
You may do what you think proper as regards leasing away
. theland: I am tolook after the assessment and other expenses
on the land. 1 will repay it to you with interest ab the rate
of twenty-four per eent. per annum. TIn case of any calam-

tous visitation from the-heav i

] 1eavens, or th C
responsible party, I wi ( , oo myl
pons party. will pay your moncy five years hence.
I will make no interruption in the mean time.  After me

A'mbibidi, my wife by mulurt (sccond marriage among the

1(;‘“ olx d.;ss), will pay the money and redeomn the mald land.
ehoe 2 - - . .
tedees not pay the mouey in time, this m(jtgaqu is
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lihin Nobody has a vight thereto. This land is besides
mortgaged by the agreement passed by Sadashiv: that isa
separate debt. This mortgage bond is duly written of my

own free will and pleasure, and. in sound mind. The date |

above mentionod is the 18th, but it really is tho 2nd, The
4th January 1852. e .
~

[Signatures.]

. (Truc translation) -

(Signed)  KuaNDERA'v CHIMANRA'Y,
19th August 1854. _ Translator.”

On this state of facts there can be no doubt that the de-
cisions, both of the Munsif and of tho Judge, weve strictly
conformable to*the view of the law generally prevailing,
ospecially at an ecarlier period, in the late Sadr Court,
which, as a rule, gavo a strict operation to instruments of
this naturc, and rcgarded the right of redemption as ex-
tinguished, and the right of property absolutely transferred,
the moment the fixed fime of payment had expircd.

In adopting this construction the late Sadr Court cer-
tainly diverged from the long-established doctrine of the
English courts of equity, viz., that whenever an instrument,
though in terms transferring an estate, is originally intended
between the parties as a sccurity for monoy, it shall always
be considered as a mortgage redeemable on payment of the
amount it was givon to sccure (Story’s Equity Jurisprudence,
See, 1018). It'does not appear that there is any law, or
usage having the forco of law, among Hindds justifying such a
departure fgom the cstablished rule of the English courts of
oquity, which=is, besides, manifestly “a rule of good con-
science.” :
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This Court, thercfore, quite concurring with the High

Cotirt of Madras (sce tho case of Venkata Reddi, appellant,
v. Parvati Ammal and others, respondents, 1 Mad. H. C.

Rep. 460) is of opinion that it. must now be taken that the.

* The etymology of this important word eannot be traced. Indee(% it
does not seem to be even =« word by itself : for Molesworth does not give
it 2 separate place, %t appears in that work as an alliteration after, or
at least conpled with, the word “‘gihén” (mortgage).

2. The menning of the ph’r‘ase “ géhén_lé.hﬁn_”" as given in }Iolcsworth
is “clogin} a pledge concern wherein the money loan with its aecrued
Mterest ¢ Yocds the value of the pledge, hy rc]inquighing the pledge.”

*
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law, on equitable grounds, will not in such cases eénforco the
absolute rights of the mortgagee to immediate possession,
nor refuse the claim of the mortgagor to redeem, merely
because the fixed period for payment specified in the mort.
gage instrument has elapsed. We adopt without alteration
the following passage from the able judgment delivered i
that case by the Madras High Court, as fully and correctlf
embodying our own view of what must now be taken to be
the law on this matter .— .

« Where the instrument appears clearly, asin this case,
to have been entered into by the parties for seeuring the re-
payment of » logn, the mortgagor, making the seeurity sub-
servient for the purpose for which it was created, may i
equity and good conscience redeem the property by paying
off tho principal debt and the interest, though the stipulated
time for payment has been allowed to pass by ; and so also
in a suit for recovery of possossion, so as to foreclose or con-
clude all right of the mortgagor in his property {which suit
the mortgagee is entitled to. bring), the Court in decreeing
the right to possession should at the game time secure to the
mortgagor an opportunity of redeeming the property, ashe
might have done before suit, by payment within a fixed time
of the ascertained debt and interest which the mortgage in-
struments were given and intended to sccure.”

It will be observed that, in the case under appeal the
special respondent (the mortgagee) claims, in addition to the
amount sccured by the mortgage instrument, a further sum
of Rs. 25, laid out by him in improving the land aftcr the
expiration of the period of five years limited in the mortgage
mstrument for payment of the mortgage deby, '

In England, where the doctrine of the mortgagor’s right
to redeem after the expiry of the fixed period for payment,
has been long established and generally known, the recognised
rule is that “ the 'mortgagee will be allowed for all repais
necessary for the support of the property, but not for gencral
mmprevements made without the acquiescence and consent of
t he mortgagor, which enhance the value of the estate espocially
if they are of sueh a nature as may ori :

. ripplathe right or powtr
of redemption:” Story’s PPN g P

Equity Jurisprudencangec. 1016

@ ’l\ 2> * 1 i
. h;) mortgagee,” as  Lord Langdale exprossy 1 08
Nundon v, voper, 6 Beay, 216), “ has no right lay oul
moeney in wh iy

at he calls ymproving the property 5 wfehmn
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o done in'such a way as to make it utterly impossible for _ 1804
the mortgagee with his means ever to redeem. This has been TUI]‘(:::‘;EM
teimed improving a mortgagor owt of his estate. _ o v.
HINTO
_ “The mortgagee has not a right to make it more expen- BAKHATAN,
give for the mortgagor to redeem than may be required for
the purpose of keeping the property in a good state of vepair,
and for protecting the titlo to the property.”

"Toapply this rwle at ocnce and without medification to
cases in which mortgagees (relying on the law as understood
fo be settled by the late Sadr decisions) have laid out con-
siderable ‘sums in improvements on mortgaged property, -
mould obviously not be equitable. Ultimately the English
" rule is that which should prevail ; but until sufficient time has
been allowed for the law, aslaid downin the present decision,
to become generally known, the determination of each case
mustibe loft in a great moasure to depend on an equitable -
considoration of all the circumstances attending it.

' Th& case immediately under decision presents no diffi-
'?(fdulty in the application of the rule, the sum claimed for im- -
' ""Zprovements being very smiall, and the time that has elapsed

“sined the fixed period for payment being inconsiderable.

The Court, therefore, reveorses the decrec of the J udge, and
. directs him to determine the following points :—=

(1) How much is duc by Rémji to Chinto on foot of
the mortgage bond.

-+ (2) How much, if anything, is due from Rémji to Chinto
“inrespect of money proved by the latter to have been laid
out by him infthe improvement and repair of the mortgaged
-premises since the 4th of January 1857.

* Anew decree to be passed ‘m_z the merits. Costs fo follow
the final decision.
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