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Special Appeal No. 487 of 1863.

Suppa’~s bin Bamirs and another (original

defendants) ,.......o.oooooeeieeeesieenn. . Appellahts,
Brava’sRA’Y bin ANaNDEA'V and others (ori-
ginal plamtiffs) ..........cooovoer.nnon. ... Respondents,

Decision on Issue of Fact not appealed from—Award of Rija of Sitirs
set pside.

The decision of an appellate ¢ourt, on & preliminary issue of fact, which
was not at the time appealed against, and which on a subsequent specisl
appeal, was not altered or noticed by the special appellate court, is con-
clusive between the parties, and the issue determined cannot be re-opened
on a second special appeal. '

An award of the late Raja of Satard, founded upon a deed of consent, set
aside, on proof being given that the eonsent had been obtained by
duress.

THIS was a Special Appeal from the decision of R. F. Mac-
tier, District Judge of Satédra. :

The appeal was heard by Coves and Tucksg, JJ,

Dhirajlal Mathuradas and Vindyekrav Harichand for the
appellants.

Vishvanath Narayan Mandlik for the respondents.

The facts of the case appear from the following judg-
ments ;— -

Coucw, J.:—This suit was brought in"the year a.p. 1850,
to eject the defendants from certain lands attached to the®
patilki watan of the village of Karandi, of which they had
obtained possession in Shake 1751 (a.n. 1829-30), under an
order of the latc Réja of Satard. Tt was alleged that this
order was founded on an admission obtained from two of the
plaintiffs when under duress, and that one of the defendants,
who was an officer of the court, had, by the exercise of im-
proper influence, procured the order in their favour.

The defendants answered that they were enditled by in-

het:ita.ncc to a share in the pdrilki watan, and that in Shake
170‘1 the plaintitfs had agreed to surrender to them the land
which belonged to their share, and that on this agreement &

decree was passed in the defendants’
_ s favour by the late Raji,
and delivery of the land given to them. Y J

. The Amin, who ﬁrsb tried the case, considered that the deed
of agreement (sumjutapatra), and order of the Raja (dwmdl-
»
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patre) founded upon it, gave; the.defendants a good title, and
he, therefore, decreed in the defendants’ favour with costs.

On appeal, the first Assistant Commissioner (Mr. Coxon)
gave the following judgment :—

¢ The Court thinks that there is every reason to believe
that the deed of division was forged from the appellants, and
that the grant was not made with that due discrimination and
sense of justice that is observable in most of Kis late High-
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ness’s proceedings. It is certain that the second respondent -

wag a personal attendant on the Réja ; that beyond the deed
of division and grant respondents have no evidence what-
ever that their ancestors ever held an inch of the watan
they cannot prove; that the appellants, who are actually pdgils
of Karandi, came in%o their rights and possessions surrepti-
tiously or fraudulently they cannot show,—they are even
unable to say when this happened. These are the reasons
that led the Court to think that the grant of his late High-
ness cannot, in any court of justice in the world, be held
binding, for the Ré4ja had no right to give away what did
not belong to him ; and, therefore, the Court thinks it would
be justified in at once awarding for the a.ppella.nts, and putting
them into possession. But as the case has beén very ill and
very negligently tried, and as no inquiry into the respond-
ents’ claim to be cOnsidered the hereditary patils has taken
place, the decree is reversed, and the case returned for re-
trial on its merits, The Amin is directed to throw out of
consideration the deed of division, and the grant by his late
"Highness, and to inquire into the respondents’ prior and in-
dependent claim. “If there is no proof of these, and the
respondents are unable to show the forcible possession they
complain of on the appellants’ part, the Court thinks that the
award must bo for the appellants. Costs to be awarded in
the new decree.” i
On a new trial, the Principal Sadr Amin decreed for the
plaintiffs, as he held that the defendants had not proved their
right to eject the plaintiffs in Shake 1751, and that it was
shown that prior to that ejectment the plaintiffs had had
eninterrupted possession of the whole patilki estate for more
than sixty years. This decree was affirmed by another
. Assistant Commissioner (Mr. Newton) on appeal, who held
himself restricted by his predecessor’s decision from decree-
ing on the validity of the order of the Raja, on whlch the
defendants had obtained possession.
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1854, On & special appeal to the Collector of Satara, Mr. Rose,
7 E‘l’;‘“x;::: a further trial was ordered in order that certain points no-
eal.  ticed in the decree might be inquired into.
P,

B:::;;‘;‘::’ On a third trial, the Principal Sadr Amin rejected the
etal.  plaintiffs’ claim, on the ground that it was improperly
valued ; but this decision was reversed on appeal, and the

case remanded to be disposed of in accordance with the

instructions of the special appellate court.

On a fourth occasion, the plaint was rejected, on the ground
that the plaintiffs had not paid the fees required for the ser-
vice of summonses ; but this order was reversed on appeal.

Finally, the Principal Sadr Amin deqlared the plaintiffs’
claim proved, and decreed accordingly, and the- Judge of
Satara, on appeal, has affirmed this decision-

It has been argued for the defendants (the special appel-
lants) that the Raja’s order was in fact a judicial decree
which had been executed more than nineteen years prior o
the institution of the suit, and that it was not competent o
the British courts to question its validity or set it aside.

The plaintiffs (the special respondents), on the other hand,
contend—

-

1st—That the order was not a judicial decree.

2nd~—That if it were a decree, it was passed on consent,
and counld be set aside, if it were shown that the consent had
» been obtained by force or frand. That %t the second frial,
the Principal Sadr Amin had held that there was satisfactory
evideuce that the plaintiffs, who signed the deed, were in

tl?.e custody of the Mamlatdar at the time the consent was
gwen.

3rd—Th:1t no special appeal having ‘been made against
Mr. .Coxon s decree declaring the R4ja’s order to be not con-
clusive, the point cannot be raised at the present time,

I am of opinion that the decree of the Judge must be con-
firmed. The decree of Mr. Coxon, that the dumdlapatra, or as
he calls it the “ deed of division,” and elsewhere  the g;'ant,”
was not binding, was ajudgment between the same parties, or
tl.ms:e through whom they claim, of a court of c(;mpetentjuriS-
diction to entertain the question, and that decree never
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been reversed or set aside. The Colléctor of Sathra gid not
indeed in terms uphold it, but I think he did so in effest: for,
although in the grounds of appeal to him it wag objected that
it was not competent for the courts to set aside the sanads
(meaning the acts of the Réja) he directed the chse to he
heard upon the other evidence of title, which was plai'nly in-
consistent with the opinion thast the diumdlapatra was binding,
and ought not to have been set aside, If the decree setting it
. aside was wrong, and gught to be reversed, no further inquiry
was necessary, and the decree of the. Amin, who first tried the
case, was right, and ought to have been allowed to stand as
the final decree. The subsequent conduct of the sunit by the
partics appears also to have been in accordance with the
supposition that the decree of Mr. Coxon remained in force.
The present case is even stronger than if this decree had been
made in another suit between the same parties, in which case
it would, according to well-established principles, have been
conclusive : for it is here part of the.proceedings in the suit
itself, and until reversed must regulate the subsequent pro-
ceedings,

With regard to the other grounds of appeal it does not
appesr to me that any onus probands has been wrangly
placed on the appellants. The respondents had made a
case which it was,necossary for the appellants to meet, and
which, the dumdlapatra having been set aside, they have
failed to do.

Some further evidence appears to have been given by
the respondents in accordance with the opinion expressed by

the Collector, whese decree, as the Judge says, is anything

"but clear on the points on which, in his opinion, extra
proof was nccessary ; and it is not for us, on the present
appeal, to decide upon the weight to be attached to that
evidence.

TuckEn, J.:—1 am of opinion that the decree should be
“affirmed, but I have arrived at this conclusion on different
grounds frem those which have been stated by my learned
brother, I consider that as the R4j4’s award was founded on
the-alleged consent of the parties, it might have been set
aside ‘on proof that that consent had beem obtained by force
Orfraud.  Tam also of apinion that the lower appellate court,
it its decree, dated 28th March 1850, substantially decided
that the *“sqmjutapatra,” on which the Rajd’s ordt.ar was
passed, had been-obfained by duress, and that its decision on
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this issue of fact was final. Uuder this view, it is not neces.
sary that T should determine whether the Colléctor practically
affirmed the Assistant Commissioner’s award on this point,
as I hold that the question was not properly within the cogni-
sance of a court of special appeal..

Decree confirmed.

——a 0L GO
*-

Special Appeal No. 48 of 1864,

Suek  Apnonnd”  valad  Saex Hass
DIVERAR. ..o cvvern. Appellant.

SHEK Mumammap valad MusamMap JAa'Fan
GOTYE ...ovvioiil i ieiiiee e iee e o oo Respondent.

Mortgage—Destruction of Deed of Morigage by Mortgagees—Secondary
Evidence. )
In a suit to redeem a mortgage, it was proved that the mortgagees and
their assignee had fraudulently destroyed the deed by which the property
was mortgaged. '

Held—That the mortgagees could not he permitted to prove the contents
of the deud or the amount of mortgage debt by secondary evidence, and

that the representative of the mortgagor should be allowed to recover the
lands without any payment.
©

THIS was a Special Appenl against the decree of the Se-

nior Assistant Judge of Ratnégiri, in Appeal Suit No.
211 of 1860.

Shek Abdulla Divekar preferred a plaint in the Court of
the Munsif of Chiplun against (1) Auzizé, wife of Shek
Abbis valad Abdnl Kadar, (2) Shek Usmén alias Dadd
valad Tityé, Desii, and (3) Shek Muhammad valad Muham-
mad Jifar Gotye, to redeem and recover possession of a dhére
consisting of ¢hikans, wakani, and wmarpati, and alleged that
the same was entered in the names of his ancestors in the
slu‘ve).r of A.p. 1783.84, and belonged to him by a proprie-
tory title; but that for the last fifty Years it had been in the

enjoyment of the Desais, in whose. name i had been sub-
sequently entered in the Govern
e had heard from Lis father th
?osms, but neither they nor their manager, Gotye, rould
show how much was due to them. He claimed to x"ecover the

i Sﬂ‘d £ ’1(1716 Q p ; l)i sue S1ins as Illlght
avmoen

|l“|(‘ j” n ih(‘ av t u('h

t(’u"(l d“(.‘. 7

ment Goshav(zm register.
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