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L ‘oz
Ay’ Bier', wife of Muhammad Ismdel
Dalvi ot e e Plaintif.
;e s
Kuatws’ Bisr', widow of Muhammad Tbrahim
GUJATALL. ... vveeeeeaeeeeee o aenee e oul oo Defendant,
Muhammadan Law—Hiba—Gift to Wife—Seisin and Acceptance—
Passession.
A Mubammadan hushand exeentes o *“ 4ib4* or deed of gift without
consideration in favour of his wife, comprising a house it which they are
residing at the time, with its furniture and two other houses. He at the

same time delivers the Aibé and the kevs of the houses to his wife, quits
the house of residence, leaving her in possession of the same.

Held—that the requirements of Muhammadan Law with regard to gifts
without consideration, viz., acceptance and seisin on the part of the donee,
aud relinquishment on the part of the onor, have been complied with,

~though the husband shortly afterwards returns to the house, resides there
with his wife till bis death, and feceives the rents of other parts of the pro-
perty comprised in the Aib4. The continued occupation or residence and
receipt of rents are in such ecircumstances tg be referred to the character
which the donor bears of husbaund, and to the rights and duties connected

with that character. :
THE plaint stated that one Muhammad Ihrdhim Gujardti
died intestate onthe 19th day of March 1863, possessed
of moveableand immoveable property within the Court’s Juris-
diction ; that he left surviving him the defendant, his widoy,
and the plamtiff, his nicce, his only heirs and next of kin ac-
cording to Muhammadan law ; that, according to Muhammadan
law, the defendant was entitled to one-fourth only of her hus-
band’s estate, and the plaintiff to the residue ; and that the
.dsfeudant had taken possession of the whole of the intestates
estate, and was converting and applying the same to her own
use, and had refused to account for the same to the plaintiffor
make over her share.  The relief prayed was as follows —that
uceounts might be taken of the intestate’s estate and effects
come to the hands of thé defendant, and of the debts and funeral
expenscs of the intestate ; that the plamtift might be declared
entitled to three-fourths of the residue of the estate, and the

delfeudaut .to‘ the remaining one-fourth part, and that the same
might be divided hetween them accordingly ;
3

) _ and for a receiver.
The issues in the

. case were settled as follows (1) Whe-
ther the intestate, on the 18th of December 1854 b3(r }Libé or

deed of gift, made over the whole of his moveable and immove-
ull:le property, or either of them, to the defendant. (2) Whe-
ther, as alleged in the third para. of the plaint, the defendant
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is entitled to only one-fourth of her deceased husband’s estate,

K
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and the plaintiff to the residue thereof, (3) Whether, sssuming AmiNa’ Biar’

such deed of gift as in the first issue mentioned to have been
made, it was valid and operative in Muhammadan law against
the plaintiff. The suit came on for hearing on the26th of April

1864, before Sausse, C. J., and was heard ou that day and on

the 29th and 30th following.
Bayley and Dunbar for the plaintiff,
White and Marriott for the defendant.

Defendant’s counsel opened the case, the burthen of prov-
ing the issues being considered to lie on the defendant. The
evidence was mainly directed to proving the circumstances
sttending the execution by the intestate Muhammad Tbrahim
Gujaratt in favour of his wife, the defendant, of a kib& or deed
of gift in the Persian language,and dated the 18th of December
1854. The instrument appeared®to have been signed by

the deceased, and attested by four persons and the Moulvi,

who framed the instrument from instructions given by the
deceased, and three of the attesting witnesses were exa-
mined for the defendant. The property particularly det
seribed in the /764 consisted of a dwelling-house%n Nizdm-
pura street, outside the Fort, of a chal or range of apart-
ments adjoining the house, and of a house in All Umar
Strect, also outside the Fort. The instrument in question,
having described the premises, proceeded as follows : “ These
two houses and the abovementioned ¢hil have been acquired
and bought by (and) aro my the declarant’s own property,
aid I have held them in my possession without any inter-
raption, and (not in) partnership with any person. These two
houses and the abovementioned chdl, together with the rights
sppertaining and relating thereto, as well as the household
farniture, I have given and made a gift of, willingly and of my
own accord, in favour of my wife Khagdizah, the daughter of
Dada Miya Kurishi, inhabitant of Bombay, (and) who is still
mthe bonds of wedlock with me, the declarant. AndIhaving
given up my possession (thereof) have given them (i.e.,
the houses and ckal) into the possession of the abovenamed
¥oman in whose favour the gift is made. And all the condi-
tions respecting a glft namely, “the mutual consent and the
taking of possession in every way, together with the vacating
ofthem (.e., thehouses and ehdl), &c. ,Lave been performed by

e, the declarant and the abovementioned woman in whose
f&vonr thé gift ig made. Therefore this is a true legal and valid

v,
KuaTIzd'
Bigsr’.
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A (deed of) gift, comprising in it all its conditions and requisites,

Ava? Bis” (and) excluding from it things that give rise to dissension and

Kaartaa
Biny’.

scruples, It is exempt from the faults which annul (a docu-
ment), and (it is exempt from) what may prevent its being
clearly understood. Therefore the abovementioned gift pro-
perty, (i.e.) the two abovementioned houses and the above.
mentioned chdl, together with the household furniture, to-
gether with the rights thereof, have become the property of
the woman in whose favour the gift is made. In futurel,the
declarant, have no claim of ownership to the property by way
of inheritance. Should I, the declarant, raise a claim of owner.
ship, or should any of my heirs demand anything by way of
inheritance out of the abovementioned property, then the
¢laim, according to the law and custom, will be null gnd void
and inadmissible. Therefore, having caused these few words
to be written by way of ap effective deed of gift, and having
signed it in my own handwriting, and having taken the attes.
tations of witnesses on it, I havegiven it to my abovementioned
wife, the donee, in order that it may be a voucher in time of
need.” The result of the evidence of the witnesses for the
defendant gvas that the house in Nizdmphrd street was the
ordinary residence of the alleged donor, Muhammad Ibrihim,
and his wife, the defendant ; that the #iDé& was executed in
that house ; and that the ehé¢! and house in Ali Umar Street’
were in the occupation of tenants paying rent for the same.
Tt farther appeared that when the alleged donor executed the
fhibd he said to his wife,  whatever property is comprised i
this kit I have made over or given to you,” and delivered
the same and some other papers to her, together with cer-
tain keys ; that he thereupon quitted the house where he
had executed the hibé, leaving his wife in possession _of the
same ; that he had subsequently returned thither {but whether
or not the same night did not appear), and had resided
it 2 s . "t
Ali Umar Street till hise nds t(‘.)h Ui il and of the h.OlISG o
stated that he professed to B(;Lct s’o . btWO ot the‘ WI?;nesses
defendant. on behalf of ]l‘lS»Wlfe, the
Cur. ad. vult.

4th August 1864. Sapsss,
case is whether a ¢ J,ipg*
bis wifo in 1854 is,
heirs.

J - —The real question in this
or eft .ma,de by the intestate to
u'pon his death in 1863, valid against his



ORIGINAL civﬂ. Jums'p‘mrion.’

The acts essential for giving vahdxty to a hibd or gift
according to Muhammadan law are tender, acceptancs, and
“geisin,” but the manner in which seisin is to be effected
must be considerably modified, to suit the peculiar reldtions
recognised as existing between husband and wife in the My.
hammadan community, The property of each is separate and
independent of the other; either can make, and both are en-

couraged by lIaw to make, gifts to the other, in order “to pro- !

mote mutual affection,” and so strongly is this principle incul-
cated that retractation of such a gift is not allowed, although
In many other cases it is Jawful. A wifecan make to her
husband a valid gift of the house in which both are residing,
although it contain her separate property, and though hoth
continue to reside in it afterwards. Upon principle I do not ses
why a Tusband should not equally be at liberty to bestow upon
bis wife the house in which both areliving, and in which they
afterwards continue to reside, provided he have power to make
the gift, and do'make it bond fide, and not in contemplation
of ﬁa,ud upon creditors or others. The only dlﬂiculhy s to
comply with the dxigency of the law, which requires “seisin”
or exclusive possession to be given. If a husband with full
“power to give executes a deed of' gift, and in accordance with
its provisions hands over symbolical possession of a house or
poperty by key#, &c. and also, to mavk more strongly the bona
fides of the intehtion, actually goes out of the house] before
mtnesqeq i order to leave it and all within it in the full and
OXCTISWG possession of his wife, I do not see what further act

ke could do to give cffect to that gift consistently with exer--

cising his other legal rights as o husband. The wife had at
that timo the power afforded to her of taking and keeping ex-
closive possession of the gift,and of continuing to reside in the
house, but the Muhammadan law gives the husband the right,
and moreover makes it hix duty, to reside with his wife. If,
lthen, such a clear expression of intention as is contained in
thy present Abd, accompunied by such an unequivocal act
before witnesses, be not hield o give that seisin which is re-
quired by Muhammadan law, it wonld amount to introducing
a restriction as to the object of “gift,” whick is not found, so
far as I have been able to learn, in any Mubammadan law-
hook. The husband has & general ppwer of making a gift to
his wife, but were the present kibéd held to be invalid, it would
amount to declarmg that a hu:;band ghall not under any cir-
cumstances make a gift to his wife of the house in which they
wre at the time res1r11ng, and in which they continue to reside

1.—21
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down to his death. If such a restriction bp unknown to

AU B Mubanumadan law, there must be some legal mode of effecting

Kuatiza’
Biey',

the gift of such a property of the husband’s. The circum-
stance of possession once given being subsequently continued
does not appear to be a necessary condition of a complete
seisiit, or its non-continuance to invalidate the hibd, See
the case of Jafier Khan v, Hubshee Besbee, 1 8. D. A, Rep.
of Bengal, p. 12, referred to in Morley’s Digest, Title
“ Gift,” S, 55,

The “ seisin ” of the Muhammadan law appears to be ana-
logous to our livery of ¢ seisin” ag formerly existing in Eng-
land, and to have becn effected much in the same way as by
delivery of a sod or twig of the land, or the ring or hasp of
a door, in the name of “ seisin.”’ In Coke on Littletpn 574
it is laid down—1If the deced be delivered in the name of
“seisin’ of the land, or if tho feoffor (or donor} saith to the
teoffee (or donee) take and enjoy this land according to the
deed, or enter into this land and God give you joy, these
words do amount to & livery of ¢ seisin.’ » | )

Two passages -from the Tokfa, Vol, TV., pp- 59 and 335,
have been relied upon by the defendant to show that a delivery
and acceptance of keys of a house is a sufficient sejsin or giving
of possession in a case of sale and purchase, and also that

. gifts are in that respect to be treated ag saley, | ““The giving

of the possession of immoveablo property to the purchaser
depends upon the words exprossed by the seller conveying
the meaning that (the house) has been vacated, and in hand-
ing over the keys of the house: » ¢ Tohfa, Vol. IV., p. 59;
ang “ The thing of which g ¢ gift’ has been made does not
become the property (of the donee) without possession, as is
the case with things that are sold, and the declaration of a
donor to the effect that he has given possession is sufficient
to denote (real) possession :* tb,, p. 8385,

. In the present case the d
1t the keys of the houses an
which included the house 1

eed of gift was delivered, and with
d farniture mentioned in the hiba,

then Tivi o 1 which the husband and wifs were
Hen hving,  No words ean be stronger than those o ontained

in this. kibé to indicate the intention of the donor to gomplete
the ‘glft. according to faw : « 5nq T having given up my pos-
session have given them [the houses and chal] into possession
of thelz abovementioned woman (his wife], in whose favour the
gt is made, and al] the conditions respecting & gift, viz,
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the mutual consent and the taking possession in every way,
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together with the vacating of them, have been performbd by A‘"“;’ Bior
me and the abovementioned woman in whose favour the gift Ruatua’

is made ;” and again, “ In future I have no claim to the pro-
perty, nor can any of my Heirs demand anything out of the
sbovementioned property by way of inheritance.”

In my opinion, the relation of hushand and wife, and his
legal right to reside with her and to manage her property,
rebus the inference which in the case of parties standing in a
different velation would arise from a continued residence in
the honse after the making of the hibé, and in the hushand
generally receiving the rents of the chél annexed to thog
house. It is also worthy of remark, that the husband men-
tioned to some tenants that he was receiving rent on account
of his wife, to whom he had made a hibd.

This is not a case of creditors claiming agsinst a hibd set
upto defeat their claims, but it is that of heirs or next of
kin claiming in derogation of the gift of the person through
whom they claim.. '

It is remarkable that the accessible books upon Muhams
madan law do not contain any express decision upon or refer.
ence to this point, although it must have very frequently
cccarred. The converse of the present case, viz., that of a
gift from wife to husband, of the house in which they were ut.
the time residing, and in which they continued to reside, is
mentioned as one of the exceptions to the rule,-which re-
quires the most complete relinquishment and divestment of
“all use and benefit’’ from the thing given, * and the surren-
dering it wholly to the donee.”* To that extent the silence
of the books may appear to afford an argument against the
opinion which 1 have formed, and in accordance with which
Teel bound to declare that the kibé or deed of gift executed
by the intestate in 1854 i% valid and binding against the
Phintiff as bis heir,

Upon the view I have taken of the evidence, I must direct
A accm'mt., Ornaments to the amounnt of Rs, 3,000, the pro-
Perty of the intestate, ave proved to have been in the posscs-
fion of the defendant since his death, and they do not, in my
Opinion, fall within the objects of gift mentioned in the hibé.

'Strictly speaking, it was unnecessary to decide the ques-

%0 of the validity of the hibé at this stage of the suit, but as

- Macueghten’s Muhammadan Luw, Precedents of Gifts, p. 232.

Bist’,
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1854 both parties argued the point and requested my decision, I
A’m"; B pave given it. My order will be—
Kuatisa® ‘
Brni’, Declare the plaintiff entitled to an account of the intestate’s

estate and effects which bave come o the hands of the defend-
auts, or of any person or persons by her order or for heruss,
and let the nsual commission issie to the Commissioner for

. taking Acconnts to take such accouni, and also an account of
the debts ynd funeral expenses of the said intestate, and fet
him ascertain the bulance, and let proper advertisements be
published for creditors and the next of kin or heirs, according
to Muhammadan law, of the deceased, and let the said Com.
missioner in his report statc who are the next of kin, and the
shares and amounts to which they are respectively entitled,
and upon the completion of the said report let this, suit be
entered in the list for turther hearing, und divection as to
costs.

NSpéciul Appeal No. 555 of 1863,
b 2 NA'vsa bin Bigy (original Plaintift)... ..., dppellant.
*Ra'sa’ bin Bagiee’ and another (original de-

fendants)........oo . Respondents.

Valeation of Claim—Error affecting Merits of Cuse— Civ. Proc. Code,
See. 350,

An eror wtite valtintion of a claim is not an eiror, defect, or iregu-

lm‘lry'\\luch wlfeets the merits of .the case, and an appeliate court is

restrained. by See. 350 of the Codde of Civil Proceduare, from ordering the

reversal of a decree on account of any sueh error, which does not also

affert the jurisdiction of the eourt which originally tried the suit.
o ginally
1 q vy X - . -
'1 LIS was a Special Appeal againsi thé decree of W, 1L
Newuhai, Assistaunt Judge of Aunednagar.

l‘lu"l}llluinliﬁ‘ brought this wetion, in the Court of the
Muusif of Siunay {laying the amount of his elaim at Rs. 10,
:'.11:? stawmping hix plajnt necordingly), to redeem four fiolds
which he alleged to be his family nirgs whiclh had been
nlol-lngnt?'(‘tl lu' the defendanty’ unele i"lft.y, or fifty-five years
.; E,Uh .]lihc }iet?llulaluts:_ca:sc wis that one Ranu had 11101'téug'cd

“helds i Shako 1715 (corrosponding with a.p. 1703-94)
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