ORIGINAL CIVIL JURISDICTION.

The Court dissentsfrom Mr. Pinhey’s view, that the Mun-
sif can take ‘cognisance of a suit brought against a public
servant for acts done by him in his public capacity, and
would suggest that he review the order, which i very pro-
perly sent up for the opinion of the Court,

v .
LATE SUPREME COURT, EQUITY SIDE.

Pramvanpa’s HARJVANDA'S ........,......o Plaintiff.
Mava’ra’™ Sa’aarpa’s and Ravsorp Racau-
NATH taviiiiiiiirinnis veevne annnnnons censnn Defendants.

Prescription—Light and Air— Windows—Injunction— Attachment.

To acquire by prescription a vight to the uninterrupted access of light
and air through the windows of a dwelling-house, it is sufficient that the
building in respect of which the right is claimed has assumed the appear-
ance gnd outward aspect of a dwelling-house for more than twenty years
before the time of the commencement of the suit, though not completed
or wsed as a dwelling-house for the full period of twenty years before
that time, : o

When 2 building is so far completed as to show an intention to use it as
a dwelling-house with certain windows or openings for light and air, from
that time it hecomes the duty of those who are concerned in preventing
prescriptive right to the actess of light and air from arising in respect
Juch windows to take steps to challenge and hinder the acquisition of su
tight. :
¥ an injunction has been granted restraining a person from interruptin
the access of light and air to certain windows, and the Court ponsiders tha
the injunction has been infringed, an attachment will issue, even thoug
the defendant has proceeded according to the advice of his surveyor and
legal adviser in construeting the building complained of as a breach of the
ijunction. The Cowrtin such cases does not consider itself bound by
the opinion of surveyors, but will form its own judgment as to the probable
effect of the structure complained of. &

N this case 2 bill of complaint had been filed, on the 18th
day of November 1861, on the Equity side of the late
Supreme Court, by the plaintiff against the defendants, pray-
ing (amongst other things) for an iujunction to restrain the
defendants, their servants and agents, from erecting any
buﬂding, or completing or continuing a certain wall in the
hill mentioned to such an elevation, or otherwisein such sdn,
& to darken or obstrugt any.of the V%indows or lights cff the
plaintifPs dwelling-house also in the ill mentioned until the
further order of the Court. /
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The bill stated that the plaintiff was possessed in per.
petuity of a certain dwelling-house in the island of Bombay,
inwhich were certain windows through which light and air had,
during twefty years and upwards before the commencement
of the suit, entered, and of right ought to enter, for the conve-
nient and wholesome use, occupation, and enjoyment thereof;
that the defendants had commenced building a house on the
north side of the plaintiff’s house, and were erecting and
intending to complete a high wall within a few inches of the
plaintif’s windows on that side, and that thereby the said
windows would be greatly darkened and deprived of light
and air, and the plaintitf’s house rendered uncomfortable,
unwhplesome, and unfit for habitation, and that applications
bad been made to the defendants to desist from such building,
but without effect. On the 13th of December 1861 the plaintiff
moved ex parte on affidavity,and obtained an order for the issue
of an injunction in the terms of the prayor of his bill till the

- farther order of the court. The defendants did not move to

dissolve the injunction, but on the 7th of April 1862 filed
their answer, whereby they alleged that the plaintiff’s house,
if not built entirely within twenty years before the commence-
went of the’suit, had not at any rate been completed or used
s & dwelling-house for so long a period as twenty years.
.]l‘hey denied that at the commenceent of the suit the plaintiff
had acquired any right to have an unimpeded access of light
and air to his said windows ; they admitted their proceedings,
and iutention to erect certain buildings as alleged, and that
to somo extent the plaintif’s house would be deprived of
the access of light and sir, but, according to their belief,
the plaintif’s enjoyment of the house would not thereby be
materially prejudiced or interfered with, as the rooms in
fluestion had other windows than those which would be to
~ome extent darkened, and that suffcient Light and ajr could:
come in through such other windows, :

Al
The cnuse came on for hearing on the 22nd and 23rd of

' November 1862,

Westropp and Green for the plainziff.

Lewis (Advoeate General) and Dindayr for tlic defendants.

was gone into on the wvar s
the cffoct of whion € part of the plaintiff
hui- ; gi:)t of which w that the plaintiffs f'ather,i}; Octoj
now o 5 {)urchasod the grotnd on which the plaintiffs house

uds; that there was then o dwelling-house on the

Evidence
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ground ; that the father pn]led down the old house and built 1862,
the present one, having commenced such new building about PRANIIVAN-

June or July 1841; that the new house dlﬂ'ered in some HABJII:;.ED ‘Ag ﬁfi
respects from the old -one, especially as to the Position and 1, ean ﬂl’is
rumber of the windows ; that the windows, frames, and beams BaMALDA'S g, ;
of the roof of the new hcuse had been put in their places™e- ol * *"E
fore the beginning of November 1841, but that the house was : c A

not completely finished tili some months after, and was not
inhabited till the month of August 1842, the owner having

waited some time for a pr0p1t1ous day on which to commence L
his habitancy, _ R
a4 . Our, ad, vult, ’:‘ L
December 22. Savsse, C.J.:— The period during which 3
the plaintiff in this ease and his father appear by the i S U S
evidence to have enjoyed the uninterrupted access of light Y ;
gnd air to the windows of his house borders very closely on "::1“_; ;
the period, viz., twenty years, prescribed by the law for the . <R ,j
acqpisition by user of 2 right of this degeription. 'We think, , ﬂ_,»; a4
howéver, that the plaintiff has made out his claim to the T
relief he seeks.* We consider that the enjoyment of light . A l
.- and air began from the timewhen the window-frames were put , }
into, and the roof-tree and beéams laid on, ‘the new build- _— "
ing. When the building assumed the appeatance and outward ' T E
aspect of a dwelling-house, there could be no ’ElOllbt as to the ' Ll
itention of the then prpprietor in erecting it. i ground R -‘% ¢
cf the rule of law, by which the fact of twenty yea,rs’ ‘nser i i
and enjoyment of an advantage like that of the accesé\Of PR
light and ait is held to confer a right to such advantage, 1N ; ::}‘f
this, that it is* thence presumed that the persons concerned “\.\ Wy
in preventing such right from being scquired have agreed. - ﬁﬁ“ i ,*5
or assented to the acqmsmmn of the same. It would be : "j"-% rv
scarcely reasonable in this case to suppose tffat a person who i <

had 8o far advanced his building as the plaintiff’s father had
inthis case, in November 1841, had not some such agreement -
or assent. It appears to us to be established ir evidence
that some days before the-18th of November 1841 the
window-frames of the new house had been put in, the beams e
of the roof laid, and in fact that the building had assumed ) N4
the form and appearance of a house, Ihave come to the ¥
conclusion, therefore, #bat & perpefgal injunction must be

awarded in the words of the prayer, and inasmuch as the de- -

fendants have contested and denied the legal right of the T
plaintiff they must pay the costs of the suit. .

P A LT R W PR S vpan AT SR
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1862. Coucr, J. »—I am of the same opinion. The principls on
PRaMivaN- oy the mquisition of rights of this kind 1is based is very

DAY

Hipivasoy’s clearly and fully stated in the judgment of Mr., Justics
Marenay  Littledale in Moore v. Rawson.® Applying the principles
SUMALDAS  there laid down to the present case, I consider that vs(hen a

et ot building assumes the shape and appearance of a house, and

by the placing of window-frames the intention is indicated
that by their means the access of light and air is to be had,
then begins the time for persons intercsted in preventing
such user from becoming a right, to challenge the same, and
take steps to prevent such right from being acquired. Being
of opinion that the time when such duty of challenge arises
can be sufficiently ascertained in this case, and that it runs
from the time when the window-frames were placed, and the
structure assumed the shape and appearance of a diwelling-
house, it is not necessary to consider tho (unestion whena
house can be said to be completed. I agree with the Chief
Justice that a perpetual injunction should be awarded as
prayed, and with costs,

1863, On the 6th of November 1863 the plaintiff moved on
" 777 notice for an order for an attachment againsgt the dofendants
for breach of the injunction awarded at the hearmg of the
cause.

White and Grecn for the plaintiff.

Lewis (Advocate General) and Dunbar for the defendants,

The fasts stated in the affidavits filed for the purposes
of t}is motion, so far as the same ave material, and the points
urged in argument, sufficiently appear from the judgment of
the Court, delivered by the Chief Justice on ‘the 26th of
November 1863, and which was as follows -—

SAL‘SSEf C. J.:—This is an application that the defendants
be committed for breach of a perpetual injunction granted

* 3 Barn. & Cress. 340 :—The passage alluded to by the J is the fol-
lowing : * Every man on his owg) landglms a right tg all t,hlédl%;}:: t1:lnd air
which will come to him, and he may erect, even on the extremity of his
land, b\ll]tlll:lgs with as many windows as he pleases. In order to makeit
lanful for him to appropriate to himself the use of the light, he does not
:)eqpnre any cousent fro_m tlie owner of the adjoining land. I’{e therefore,”

egins to acquire the right to the enjoyment of light by mere ;ccupﬂllﬂ'-

After ‘he has erected his building, thé owner of the adjoining land may
:{tc'l"m;rds' ln:zthm twenty years build upon his own land, and %o Obstmc‘t
Blct }tg l;') \\l_nch would otherwise pass to the building (;f his neighbour.
10 the biiding 6 srocten, T e iout interruption during tha peris
the light foy tlbmt length of" time :ga;r:ﬁel?:;m o the non-obstructior ¢
s mer of the adjoining land has

zg!l;:ie;llf;edt that the person who has erected the buflding u(:i,g:;n]i?sg laud shall
. € to enjoy the light without obstruction, so long as he shall con-

tinue the specifi Py "
during thatii)eecrliofl.?()de of enjoyment Wlflch he h{id been used to have
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upont the 22pd of December 1862. By that iquimction o 1863,
the defendants.were restrained from © erecting any building, FHMIVAN-
or completing or continuing to build a certain wall therein Haravanpa’s
referred to, to such an elevation, or otherwise in such sort, Mata’za’s
ss to darken or obstruct any of the windows or lights of the SA';A:EDA'S

plaintif’s dwelling-house.

The plaintiff was possessed of a house three stories high.
In the third story there were thrée windows, and in each of
the first and second stories one window, all facing to the
north. There was no interruption to the free access of light
and air through these windows for over twenty years. The
defendants® house (until the altefation complained of) was
lower than the three windows in the third story, and did not
extend. so far to the east as the windows in the first and
second stories of the plaintiff’s house. The defendants, hav-
mg in 1862 pulled down their said house, were extending
its dimensions to the east five feet beyond the plaintiff’s
windows, and within a few inches in front of them. They
were also intending to raise the walls of this new building to
s greater elevafion than the plaintiff's house, and at a similar
distance from the plaintiff’s upper windows. The plaintiff,
having applied for, obtained an injunction until the hearing,
when it was made perpetual in the terms before mentioned, -
The defendants then erected the wall of their honse in front of
and within two feet of the plaintiff’s windows, so as to block
up all view from them, and leave barely sufficient space for
the shutters of those windows to open outwards. The plain- - .

Gff complains of that erection as a breach of the injunction .
agaiust “ erecting any building or wall to such an eléva-
tion or otherwise in such sort as to darken or obstruct the
windows or lights of the plaintiff’s honse.” The defend-
auts show as cause against this application that they desired _
to carry out the terms of the injunction, and with that view
consulted Mr, Wilcox, Surveyor to the Municipal Commis-
sioners of Bombay, and that, after a conference between him
and their counsel, they carried out his directions in every re-
Spect except in the building of two small cross walls enclosing
Phaintiff's windows, which, however, they submitted and offered

to remove, They now insist that after the removal of these
the plaintif”s house in respect of air and light will not be in
any respect materially injured, and they also rely upon an affi-
tdavit made by Mr, Wilcox i their behalf, in which he states
his opinion to be  that if thé obatriction of thé two siall walls

1,20
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1884 be removed sufficient light and ventilation will be secured to
PRAMIIVAN. phe  plaintif’s rooms in which the windows are, and that
Hamatvanoa’s the light which the plaintiff derived from the =aid windows

.
Mara'ra's

previously to the building of the defendant’s said wall wil

SamaLba's not be materially obstructed by such wall, and that the

et al,

ventilation of the plaintiff’s house by means of the said win.
dows will be increased rather than diminished, in conse-
quence of the gully forming a kind of channel up which the
wind will blow with greater force into the windows than
if quite open to the direct breeze.” He' further says that
“he has known cases in Bombay where buildings have been
erected within three feet of windows similarly circumstanced,
and that the building was not considercd to be an obstrue-
tion.” He also states that “ it is the almost universal castom
in Bombay of persous building or rebuilding houses by the
side of other houses, in the walls of which there arc winddws
looking out upon the new building, to leave a passage or
gully varying from two to five foet, and that with such a
passage or gully the new building is not considered to be an
obstruction.” He further adds that “the windows of the
plaintiff’s house have plenty of light and air,’*and < that the
light and air which the plaintiff enjoyed through his five
windows previously to the erection of the defendant’s new
building has not been obstructed to any material extent by
such new building, and that that part of the plaintif’s house
near the said windows will not he rendered iess habitable,
closer, or less healthy than it was previously to such erection
and that the plaintiff is not, and will not be in any waﬁ;
damaged or injured by the erection of the defendant’s wall.”
On tl;e'part of'fthe plaintiff, in addition to their own affidavits
complaming of the cbstructi
terioration in value of theirt l;rclm‘(.:]ejda()f(‘;h‘:_} 0013;9‘2]13‘191113 (?e-
Engineer, Mr. Robins, swears that ’th dIVI o 4 Xecut“_’e
s e defendants’ wall will
n(?t, allow the free access of light and air ; that no sunshine
will be allowed to enter, and that the plaintiff will not enjoy
noa_a,r]y the quantity of light and air he before obtained and
enjoyed ; that no breeze or sun can ever enter, as was formerly *
the case ; that the PlaintifP’s house will rema" 4 conad. ot
have a deficiency of Loht. o Main arkened,.and
Yy ol light, as all fiv
closed to the north, south, and west fiowmio'“: 1&re entirely
the winds come, and tha.,t tw Lo wale ast quarte_:r
from the east as well as ﬁ-om(;hzfoililirv?;li(;w:saretShuﬁ‘i -
other surveyor statos  that that part of the Plailftei(flf’ss. "

: house
ucar the windows has been materially darkened, and thereby
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rendered less habitable.” There is thus the conflict of evf- __1888.
dence and opinion almost invariably found in similar cases, T NIIVAN-
but can any reasonable man doubt that the light and air Hawsivanpass
entering into wihdows will be materially obstructed by ablank  y,ys-gasc
wall built in front to a greater elevation and within two feet SaMatpa’s
of them ? It iy quite obvious that such anerection will greatly o al
impede the free access of light and air which the plaintiff had

enjoyed for twenty years, and that it must tend- to the daily.

and perpetual annoyance of the owner of the plaintiff’s house.

In Gooch v. Marshall¥* Vice-Chancellor Wood defines the

right of snch an eascrnent thus :— When a man allowed his
neighbour to enjoy s free and uninterrupted access of light

and air for upwards of twenty years, he barred himself from

the right of raising any building which would impede that

light and air which he had conceded for so long a period. In

effect he gave away any right he might have to raise build-

ings which would have as their result the annoyance of his
neighbour. Comfort, health, and other similar considerations

were not to be lost sight of.” That case arose out of an

attempt made in London to raise a wall of ten feet to the

height of forty-eight feet, and within a distance of twelve feet

of the plaintif’s windows, and not within two feet as in the

present case. There were there, as hore, most contradictory

sffidavits as to the fact and extent of injury, and it was also
contended therc, as in the present case, that these rights of
easement should be modified according to the locality. “With

reference to.that argunent the Vice-Chancellor said that he
thoughta modification of the ordinary right of easement should

be taken into consideration, in accordance with the special

loca.lity and sl surrounding circumstances, but, although that

erection was in London, he did not hesitate to restrain the
defendants from erecting that wall within twelve feet of the
plaintif’s window. We think that some modification of the

ordinary rightg of easement may be necessary and reasonable

i & town like Bombay. The great difficulty consists in de- .
#ermining what the extent of that modification should be,

aud had a reasonable discretion been exercised in the present

@se we should probably have felt reluctant to interfere,

but we entertain no doubt that in erecting the wall in the

manner they have done the defendants have been badly ad-

vited, and have committed s clear breach of the injunction

granted by this Court. It ‘h'gs been urged sigrongly that the -

* 1 Law Times, N. 8., 210.

]
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Gourt should act upon the skilled testimony of Mr. Wilcos,
the Surveyor to the Municipal Commissioners of this town,
who has had great experience in such matters. We think that
the extent to which a court should feel bound by such testi-
mony is well laid down in Wilson v. Townsend,* which also
was a case of an obstruction to ancient lights. Several wit.
nesses for the plaintiffs there deposed that thé building com-

plained of (which was not in front of,but at right angles to, and

at a distance of six feet from, the window) would materially
obstruct the light,and to a certain extent the air,coming o the
plaintiff’s window. On the other hand, as many house-agents,
builders, and such persons, equally competent to offer an opi-
nion,deposed for the defendants that there would benomaterial
diminution of thelight and air coming to the plaintiff’s window.
Vice-Chancellor Kindersiey, upon that part of the case, ssid:
“on the conflict of evidence I must take leave to say this, that
although one is bound to defer to the opinion of what are
called skilled witnesses, upona point where skill and experience
alone render a person competent to judge, there are some
matters upon which any man of ordinary observation snd
ordinary common sense is capable of forming his own judg-
ment from his own observatioh and experience.”” We think

‘that is the true distinction, and we must take leave to form

our own judgment upon a case like the present. We can-
not understand how anybody can seriouély say that the
access of light and air to windows would not be materially
obstructed and lessened by the erection of a wall of greater
elevation in front of and within two feet of them. There
is not any custom in Bombay, such as formerly existed in
the City of London, by which the possession of ancient foun-
dations was held to confer a right to raise walls to any height
above‘ t.ht?m, without regard to any easement of light which
an z?d.}ommg tenement might otherwise have acquired by lapse
of time. Asto the alleged practice, reforred to by Mr. Wilcox,
of. persons ‘who were entitled to ancient lights having per-
n:.ltf',‘ted buildings to be erected in front of -and at a distance
ol irom two to five feet from their windows, we can only say

that those persons were at liberty to abandon any rights they

bad acquired. On the cther hand, the filés of this court

abom}d wit;'h 'bills filed for injunctions to restrain persons
zxf“elc:-tllr]lg bmld}ngs from doing so, 50 as to impede the access
ight and air, and we have no doubt at distances consider-

e . - N :
3 Law Times, N. 8. 352; 6 Jur. N. 8. 1109 ; 1 Drew. & Sm. 394
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ably greater than two feet, and there.is no case, we are sure, __1863.

. ses.
in which an injunction has not; been granted under circum- FRamaIvaN-
stances similar to the present. HARIIVANDA'S

It is not the province of the Court to lay down d priori Mara’an's
any rule for the modification of this right of easement, which S+MALDA%
may arige out of the circumstance of its having been enjoyed
in a densely built and populated town. The person who hag
allowed another to obtain such a right over his property will,
infringe that right at his peril. Within reasonable bounds it -
is as much the property of his neighbour as the house in ré-
spect of which it is enjoyed. Tt will be far safer for him to
enter into some arrangement with his neighbour, than to run
the hazard of acting upon his own interested judgment, or of
depending upon the .mental casuistry by which an opinion
can be formed thata front wall erected to a greater elevation,
and within two feet of windows which previously enjoyed
nninterrupted access of sun, of light, and air, is not only no
material injury, but in some respect an adva.nt.a.ge to those
windows. ’

We think the order for the committal of the defenda.nts

must go, and that they must pay the costs of this application.
Although the dofendants allege that they completed their
wall without objection by the plaintiff, that factis denied; it .
appears improbable after the plaintiff obtained the injunction:
and although it would have been much better if the plaintiff
bad applied to the Court before the defendants completed
their wall, yet there is not such laches as should disentitle
him to costs, when there has been such a clear breach of the
injunction as well as of the directions given by the defendants
surveyor and adviser.

Attachment ordered to issue accordingly. At the suggestion
and by the consent of the plaintiff, the writ was ordered o lie in
the office for a fortnight befove being executed, in order to afford
the defondamts time to propose terms of arrangement.

¢
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