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should inquire and decide how far, ifat all, Lakshumenbhat is __ * 1864.
entitled to avail himself of the decision in favour ofhisbro. SEHSHNAX-

BHAT

ther Krishpambhat, and how far, if at all, Vishrdmbhat bin Smrvesssaar
Shivrmbhat is concluded by the decree agamstmls brother, “o"
Krishnambhat ; and for that purpose should receive all such LAKS“'J; AN-

evidence as may be offered by elther of the parties. ~ GIANESHBHAT.

- Decree reversed.

-vr-.bw'}mw-

VarrasERA'M JAGIIVAN ef al. ... ..iiiiiiine Plaintiffs,
WoopHOUSE ¢t al.-....cvivevnienrnenannn Defendants.

Jurisdiction—Public Servant—Munsif. .

A Mymsif has not jurisdiction to try an action brought against a public
servant for acts done by him itt his official capacity.

Semble—The only judicial officers.having jurisdietion to try such cases
would be the Judge or Asfistant Judge of the District in which the canse
of action arose, .

HIS case was referred by the Judge of-Strat, requesting
tho opinion of the Hjgh Court whether, under the al-
terations recently introduced into the prgcedure of the Civil /7
Courts of the Mofussil, it was competent to judicial function
aries below the gmde of the District Judge and his Assiaf-
ants to try cases in which a public officer was sued for act:
done in his official capacity., The circumstances under which
the reference was mado fully appear in the following minute,
recorded by the District Judge of Sfirat, R. H. Pinhey i~

“ Original Suit No, 217 of 1863.

VarnaBeEra'™ Jacstvanpa’s and Spex Sarroiia’ Farzvrna’,
Plaintiffs, v. R. WoopxousE, Esquire, Executive Engmeex
of Snmt and Dankar Ma'v.

¢ Rs. 300,

“ This case is referred to the Distriet Court by A'zam Krish-
nariv  Vithoji, Munsif at Orpfir, under the provisions of
Sec. 43 of Reg. II. of 1827, because the second defendant, R.
Woodhouse, Esquire, Executive Engineer of Sirat, is a pub-
lic sérvant, and the suit is brought for acts done by him in
hig public capacity.

“Under the Code of 1827, the law which gave jurisdic-
tion to the Civil Courts over actions of this nature was Sec.

1.—19 .
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22 of Reg. II. of 1827, which enacted that ¢ the jurisdiction
of the Civil Court shall also extend over collectors of the
revenue and customs, and generally over all public officers,
whether Efopeans or others, within the zillah, for acts done
in their official capacity nnauthorised by any established Re.
gulation.” Ol 2 of Sec. v. of Reg. 1. of 1830 provides that
suits coming under Sec. 22 of Reg. 1I. of 1827 are to be

* tried by the Judge or Assistant Judge,

“would otherwise undoubtedly have over such suits unde

““Sec. 22 of Reg. II. of 1827 has been repealed by Act X,
of 1861, but Sec. 43 of the same Regulation, which requires
that such suits should be sent up to the Judge, and cl. 2 of
Sec. v. of Reg. I. of 1830, which provides that such suits
{bhat is, suits over which the Civil Court acquires jurisdiction
by the provisions of Sec. 22 of Reg. IT. of 1827) are to be
tried by the Judge or the Assistant Judge, still stand un-
repealed. ‘

»

“The question, then, arises, do the provisions of See. 48 of
Reg. TL. of 1827, and of cl 2 of Sec. v. of Reg. I. of 1830,
compel the Judge (or his Assistant) to try every suit brought
against a public servant for acts.done in his public capacity,
and deprive infevior courts of the jurisdiction which * hey

; the
Code of Civil Procedure, T think not.

»

““ Of course, if there appeared to the District Court ©suff.
cient canse for so doing,” the Distriet Court is competent,
under the provisions of Sec. 8 of the Code of Civil Proce-
dure, to withdraw this suit from the Munsif’s Court at Ulpar,
and to direct that it be tried either by the District Court
itself, or by any other conrt subordinate to the authority of
the District Conrt, and competent, in respect of the value of
the suit, to try the same. But there does not appear suffi-
cient cause for so doing in this case. Tt might perhaps be
more convenient to the first defendant, whose head-quarters
are at Sirat, if the suit were tried, either by the District
Court, or by one of the Conrts at Sirat, subordinate to the
Distrif:t Court. But the trial of the suit at Strat wounld be
very inconvenient to those who may either wish or be re-
quired to attend the trial, and live within the jurisdictién of the
Munsif’s Court at Ulpér, viz., the pltintiffs, the second defen-
flant, and, above all, the witnesses, who, having no interest
m the trial, would be dragged away from their homes a long
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distance, because the plaintiffy and defendants¥hose to quatrel
about their reldtive rights, The question, therefore, which
remeins for consideration is not one of expediency, but of
law—Am I bound to transfer this suit from_th®fle of the
Munsif ab Ulpér to the file of the District Court ?

“The law which defined the original jurisdiction of the
Civil Courts in the Code of 1827 was Secs. 21 and 22 of
Reg. II, of 1827. Both these sections were repealed by
ActX. of 1861, an Act which was in fact a mere supplement
to the Code of Civil Procedure. The Civil Courts, then, have
no longer any jurisdiction over public officers, for acts donc
in their official capacity, under the provision of Sec. 22 of
Reg. IL. of 1827. The jurisdiction which the Civil Courts
exercise over public officers for acts done in their official
capacity must, therefore, be held to be conferred upon them
by the general provjsions of Sec. 5 of the Code bf Ciyil
Procedure. It is true that the jurisdiction of the Civil Courts
conferred by Sec. 5 of the Code of Civil Procedure is € sub-
ject to such pecuniary or other limitations as are or shall be
prescribed by any law for the time being in force ;’ that cl.
1 of Bec. v. of Reg. I. of 1830 excepts from ¢ the Jjurisdiction
of Native Commissioners’ ¢suits that may be instituted
wnder the provisions of Sec. 22 of Reg. II, of-1827, or arf
®eserved under Sec. 48 of the same Regulation;’ and th
cl. 2 of Sec. v. of Reg. I. of 1830 declares that ¢ eriginal
suits not tried by the Native Commissioners ag coming under
Sec. 43 of Reg. IL of 1827 are to be tried by the Judge, or
may be referred by him to his Assistants;’ but as Sec. 22 of
Reg. II. of 1827 has been repealed, and as there .are other
wuits reserved, under Sce, 48 of the same Regulation, beside
 those suits over which the Civil Courts acquired jurisdiction
under the repealed provisions of Sec. 22, I think the words
‘ that the defendant is a public servant, and that the suit is
brought for acts done by him in his public capacity,” in Sec.
13, must be considered as inéperative, superseded by the
repeal of Sec, 22 and cnactment of Sec. 5 of the Code of Civil
Procedure, and that, these words being inoperative, the ex.
cmption from the jurisdiction of the Native Commissioners, by
cl. 1 of Sec. v. of Reg. I. of 1830, of the suits ‘ reserved under
Sec. 48’ of Reg. II. of 1827, as well as the direction in cl. £ of
Sec. v., Reg. I. of 18830, that those suits are to be tried by
the Judge or his Assistant, become inoperative also, so far
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us those suits are concerned which are described .in .the.se
words, and over which the Civil Courtd were given jurisdic-
tion by the repealed provisions of Sec. 22 of Reg. I1. of 1827,

“For th?above reagons, I do not consider it incumbent on
me to try this case myself, and I, therefore, remand it to the
Munsif for disposal, at the same time (as one of the defendants
resides without his jurisdiction) giving him the authority re-
quired by Sce. 4 of Act XXIII. of 1861.

“The particular circumstances of this case are of no im-
portance, but as the point considered in this minute is one
of some importance—for, if my view of the law be correct, it
follows that all suits brought against the officers of Gavern-
ment for acts dono in their official capacity (Collectors in-
cluded) must, under the provisions of Sec. 6 of the Code
of Civil Procedure, be brought in the Munsif’s Courts, unless
the amount of the suit be greater than Rs. 5,000, and as I
am awafe that the view of the law cxpressed by me is at
variance with the practice of wost of the Mofussil Courts, if
not of all of them—I determine on sending a c¢épy of this
order to Her Majesty’s High Court of Judicature. I am
awaro that the Honorable the Chief Justice and Judges are
averse to interpreting the law, except when a case is before
them judicially for decision, and when the parties interested
in the decision of any point of Jaw arc represented by counsel,
who are prepared to cite precedents and authorities, and b
advance arguments on both sides of the  question ; on the
other hand, however; the point of law decided by this order
ix of great importance, and the cffect of my order, if errone.
vis, will be to send d large number of cases for trial by courts
legally incompetent to try them. Until this order is either
set uside or declared erroncous, T shall, of course, remit to
the lower courts every suit avising within the jurisdietion of
the Siirat District Court, 4u which a public officer is sued on
account of acts done in his officiul capacity.  If my view of
th'c Luw is wrong, as its effect will be so serious and so
widely felt, the Honorable the Chiof Justice and J udges may;
.pm'lmps, in the exercize of the superiutending power over
the Mt?fu.%'i} Courts vested in the High Court by Seec. 15 of
the High Courts Act, do me the favour of pointing out my
crror, or at least of (luclaring my view ot the law erroncous.”

v P N .. -
Tho opinion of the High Court (present F

_ y ORBES, Wusirorr, -
and Tucker, JJ.) was as follows i
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The Court dissentsfrom Mr. Pinhey’s view, that the Mun-
sif can take ‘cognisance of a suit brought against a public
servant for acts done by him in his public capacity, and
would suggest that he review the order, which i very pro-
perly sent up for the opinion of the Court,

v .
LATE SUPREME COURT, EQUITY SIDE.

Pramvanpa’s HARJVANDA'S ........,......o Plaintiff.
Mava’ra’™ Sa’aarpa’s and Ravsorp Racau-
NATH taviiiiiiiirinnis veevne annnnnons censnn Defendants.

Prescription—Light and Air— Windows—Injunction— Attachment.

To acquire by prescription a vight to the uninterrupted access of light
and air through the windows of a dwelling-house, it is sufficient that the
building in respect of which the right is claimed has assumed the appear-
ance gnd outward aspect of a dwelling-house for more than twenty years
before the time of the commencement of the suit, though not completed
or wsed as a dwelling-house for the full period of twenty years before
that time, : o

When 2 building is so far completed as to show an intention to use it as
a dwelling-house with certain windows or openings for light and air, from
that time it hecomes the duty of those who are concerned in preventing
prescriptive right to the actess of light and air from arising in respect
Juch windows to take steps to challenge and hinder the acquisition of su
tight. :
¥ an injunction has been granted restraining a person from interruptin
the access of light and air to certain windows, and the Court ponsiders tha
the injunction has been infringed, an attachment will issue, even thoug
the defendant has proceeded according to the advice of his surveyor and
legal adviser in construeting the building complained of as a breach of the
ijunction. The Cowrtin such cases does not consider itself bound by
the opinion of surveyors, but will form its own judgment as to the probable
effect of the structure complained of. &

N this case 2 bill of complaint had been filed, on the 18th
day of November 1861, on the Equity side of the late
Supreme Court, by the plaintiff against the defendants, pray-
ing (amongst other things) for an iujunction to restrain the
defendants, their servants and agents, from erecting any
buﬂding, or completing or continuing a certain wall in the
hill mentioned to such an elevation, or otherwisein such sdn,
& to darken or obstrugt any.of the V%indows or lights cff the
plaintifPs dwelling-house also in the ill mentioned until the
further order of the Court. /

/

148

1864,

VALLABHEA'M

JAGIIVAN
et al.
v,

WoobpHOUSE

-

et al.

1862.
Dec. 22.




	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 

