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Special Appeal No. 704 of 1863.

= K &S AMBHAT bin SHIVRAMBIATE another. A ppellants.

L AKSHTMANCHAT bin GANESABHAT  .......- .Respondent.

*
Fees, Suit fogg—Judgment recovered— Estoppel.

,

In an action to recover fees claimed for services as an hereditary fumily
and illage priest, it appeared that a deceased brother of the plaintiff had
recovered julgment against one of the defendants and others in an actigu
for similar fees.

Held—That the former judgment was not .conclusive in favour of the
plaintiff, nor as against a brother of one of the original defendants.

. .. .
HIS was a Speeial Appeal from a decision by A. T Craw-
ford, Scnior Assistant Judge of Ratndgird, in the Kon-

kan District.

Lakshumanbhat, the respondent, suod to recover feos which
he claimed for services perforined as Gharupédhya (house
or family priest), Grimupadbyd (village pricst), and Joshi
(astrologer), on the occasion of the death of the defendants
Krishnambhat and Vimanbbat bin Shivrémbhat’s mother.

The defence set up was that the plaintiff was not the family
priest of the defendants, nor Joshi, and that the services
in question had been performed by another party, who had
been paid for them, and that the plaintiff was present at the

ceremonices in question as.an assistant, and had been paid for
his attendance. ’

The Munsif, who tried the case, found that the plaintift
was family priest to Shidras and Goud Brihmans alone, and
not to Chitpivan Brfhmans, to which caste the defendant
belonged ; and rejected the claim with costs. -

The following is an extract from the judgment of the

Senior Assistant Judge of Ratnigiri, on appeal from the
decision of the Munsif :—

“ Lakshumanbhat contends that, not only by evidence, hut
by a decree of the Sadr Divini Adalat, he has been declared
hereditary Gharapadhy4, Gramupddhy4, and Joshi of Ambesre,
and that, moreover, he actually performed the duties for
which he claimed remuneration.
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«The Court finds that the lower couit has misappre. 1864,
hended the decision of the Sadr Divini Adalat in Special Kl‘]‘gﬁ"“‘
Appeal No. 8674, in which that court held that Krish- Szrvesampaar
nambhat bin Ganeshbhat (brother of the present appellant, - etfl'
Lakshumanbhat) was the hereditary Gharupédhy4d, Grimu- Lagsruian.
pidhy, and Joshi of the village of Amberre, and, being en- GAN:;{;;HAT.
titled by hereditary right to perform certain ceremonies, is
entitled to be paid his fee, whether he performed them or

1not. ) .

“The appellant did, however, assist in some minor cere- {
monies nob connccted with those which he, the appellant,
claims to perform and to be paid for as an hereditary right,
and received remuneragjon for the same, This, however, is

beside the question. ¢ .

“The appellant sued for his fees as hereditary Gharu-
pidhyd,” and, by the decisien of tho Sadr Divhni Adalat
above quoted, he is entitled thereto, whether he performed
the deremonies or not, '

“The respondent has nowhere objected to the amount
caimed, and the Court finds that, in proportion to the
aniount admitted by the rospondent to have been paid as fees
fo assistants, the amount claimed is very reasomable. The
lower court’s decree is reversed ; Krishnambhas and Vishnu
Shivrim are to pay Lakshumanbhat nine rupecs twelve annas
and three pios (Rs. 9-12-3), and to bear all costs.”

On special appeal from this decision by the original defend.
anis, registered as No. 441 of 1862, the High Court made
the following decree on 28th February 1863 :— ’

The Court holds that the Senior Assistant Judge has .
erred in law in holding the claim of the original plaintiff,
Lakshumm;bha,’p, established on a decree in another case, to
which the present appellants were not parties. The Court,
therefore, reverses the decree of the Senior Assistant Judge,
and remands tho case, in order that the right of the original
Plaintiff may bo determined, and that a new decree may be
Passed in the case on the merits.

Under this order the case went down to the Senior As-

sistaut Judge for re-brial, whereupon the Assistant Judgoe
4
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adhering to his former decision, recor&-qd the following judg-
ment i—

«With the greatest respect and deference to the Honor-
able Court (High Court), the Acting Senior Assistant Judge
cannot but think there has been some gerious clerical error
in the decree of the Honorable Court, for in the Original
Suit decided in Special Appeal No. 8674 of 17th July 1857

.. i
the parties were— g

¢« Krishnambhat bin Ganeshbhat (the original plaintiff),
appellant, own brother of Lakshumanbhat bin Qapeshbhat,
the original plaintiff in the present suit, versus Anant Gan-
gidharbhat Vishvanath BhAskarbhat, Krishnambhat bin
Shivrambhat, and two o.thers. -

« Krishnambhat bin Shivrimbhat and Vishrambbat bin
Shivrambhat, his brother, the appellants in the late Special
Appeal No. 441 of 1862, were; therefgre, parties to the for-
mer suit decided in Special Appeal No. 3674.

«Under these circumstances the Senior Assistant Judge
adheres to his former decree.’”’ V

The original defendants again.pref'erred a special appeal,

The Appeal was heard by Forses and Newrow, Jd.

Mddhavrav Kiishnd, for the appellants, submitted that the
decree in No. 8674 was not binding on the defendant in the
present snit, and could not give the respondent any title, as
he was not the plaintiff in that action.

Forsss, J., delivered judgment :—The Senior Assistant
Judge has assumed that the appellants, Krishnambhat and
Vishrimbhat, sons of Shivrambhat, are bound‘by a decree
obtained by Krishnambhat bin Gapeshbhat (who is said to
be a brother of the present respondent, Lakshumanbhat)
against Krishpambhat bin Shivrambhat, one of the preset
ap.pellnnts, and others, among whom the present appellant,
Vishrimbhat, was not included. Tt is not to be ‘assumed,
however, that a decree in favour of Krishilambhaf bin Ganesh-
bhat is sufficient ground for making aI.l awa,i'&' in favo.ur of
Lakshumanbhat, even if they be brothers,r nor is it to bess-
sumed n.hat a decree against Krishpambhat bin Shivrhmbhat
is 'suﬂiclent ground for making an award a.é‘ainst his brother;
Vishrimbhat bin Shivrambhat. The Senior Assistant Judge
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should inquire and decide how far, ifat all, Lakshumenbhat is __ * 1864.
entitled to avail himself of the decision in favour ofhisbro. SEHSHNAX-

BHAT

ther Krishpambhat, and how far, if at all, Vishrdmbhat bin Smrvesssaar
Shivrmbhat is concluded by the decree agamstmls brother, “o"
Krishnambhat ; and for that purpose should receive all such LAKS“'J; AN-

evidence as may be offered by elther of the parties. ~ GIANESHBHAT.

- Decree reversed.

-vr-.bw'}mw-

VarrasERA'M JAGIIVAN ef al. ... ..iiiiiiine Plaintiffs,
WoopHOUSE ¢t al.-....cvivevnienrnenannn Defendants.

Jurisdiction—Public Servant—Munsif. .

A Mymsif has not jurisdiction to try an action brought against a public
servant for acts done by him itt his official capacity.

Semble—The only judicial officers.having jurisdietion to try such cases
would be the Judge or Asfistant Judge of the District in which the canse
of action arose, .

HIS case was referred by the Judge of-Strat, requesting
tho opinion of the Hjgh Court whether, under the al-
terations recently introduced into the prgcedure of the Civil /7
Courts of the Mofussil, it was competent to judicial function
aries below the gmde of the District Judge and his Assiaf-
ants to try cases in which a public officer was sued for act:
done in his official capacity., The circumstances under which
the reference was mado fully appear in the following minute,
recorded by the District Judge of Sfirat, R. H. Pinhey i~

“ Original Suit No, 217 of 1863.

VarnaBeEra'™ Jacstvanpa’s and Spex Sarroiia’ Farzvrna’,
Plaintiffs, v. R. WoopxousE, Esquire, Executive Engmeex
of Snmt and Dankar Ma'v.

¢ Rs. 300,

“ This case is referred to the Distriet Court by A'zam Krish-
nariv  Vithoji, Munsif at Orpfir, under the provisions of
Sec. 43 of Reg. II. of 1827, because the second defendant, R.
Woodhouse, Esquire, Executive Engineer of Sirat, is a pub-
lic sérvant, and the suit is brought for acts done by him in
hig public capacity.

“Under the Code of 1827, the law which gave jurisdic-
tion to the Civil Courts over actions of this nature was Sec.

1.—19 .
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