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LATE SUPREME COURT, EQUITY SIDE,
Pea'nvanpa’s Tuisipa’s and JAgMoHANDA'S

TRMNADA'S ot Plainiiffs,

Deveu'varBA’l, widow of Ra’mpa’s Hira'-

CHAND, deceased, Baacva'NDA's PursHo-

TAMDA’S, (YOERALNA'TH SA’varNA‘TH, and

Na'Na'BHA'T PARBEUDA’s (executors of

the last Will and Testament of Pur-

shotamdds Hirdchand, deceased) and

Arravr Jaugs LeEwis, Advocate General

¢ of Bombay ......occoeeeeereeeeennenn.... Defendants.
Hindii Law—Succession— Widow's Ri 11 Twheris— Daughter’s

-

Right to Succe,d. —

immoveahle property, dies without maie issue, leaving a widow, four daugh-

A Hindd, an inhabitant of }Bombay, entitfled to separate movesble and
te‘{s, a brother, and the malei%sue’ of other deceased brothers. The widow

isentitled to the moveable property absolutely, and to the immoveahle

property for life. Subject to the widow’s interést, the moveable propertys B

deseends to the daughters absolutely, in preference to the hrother, and the
issue of she deceased brothers. . .
HE. point with reference to which this case is reported
-aroso in the following manner :—One Hiracharnd Lalh-
"michand died in the Christian year 1819, leaviig four sons,
Rémds, Purshotamdas, Tulsidas, and JamnAdise Tolsidas
died intestate in 1830, leaving one son, the plaintiff Pranjivan-
das Tulsidds, Jamnadds died intestate in 1832, leaving one
sou, the plaintiff Jagmobandis Jamnidds. Rémdds died in
1846, leaving a widow, the defendant Devkévarbfi, and four
danghters who were all married, but no male issue. In his

lifetime Ramdis had execnted a Gujardti Will, which con-

tained the following vesiluary gitt :—“ and whatever surplus
of my funds there muy remain, the same is to be expended
for charitable purposes in my name, with the consent or
advice of my wife, and iy brother Purshotamds.” The last
smrvivor of the brothers, Purshotamdas, died in 1853, leaving
ason, Bhagvéndhs, one of the defendants,and having executed
a Will, of which tje defendants Gokalnéth Sévaknith and
Néndbhai Parbhudss were acting executors. .

The plaintiffs filed their bill against the defendants_, and
. amongst other things prayed that the residusry bequest 1y the
will of Ramdds might be declared void.and'inoperatlve, as
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being so vaguely expressed &s to be indapable of being carried
into effect, and that it might be declared that the plaintiffs, as
co-heirs with Purshotamdas of Hirfchand and also of Rémdis,
and as members of a joint and andivided family, became en-
titled upon the decease of Rimdds to one-third part each of
his residuary estate. o
The evidence taken at the hearing was considered by the
Court to show that Rdmdds had separate property, moveable
and immoveable, in respect to which his Will, and the resi-
duary bequest therein contained could operate ; and two ques-
tions then arose with regard to the residuary bequest—(1)
Was the same a valid bequest to charity, having regard to
the vagueness and generality of the Gujarati word for charity,
viz.,  dharm,” used in the Will ? and (2) If the bequest was
void, to whom-did 1" vesiduary property of Rémdas, the
escend ? 'The dedision of the Court
with reference to the firdt question was that the bequest was
void, and that the residu¢ was undisposed of* The judgment
of the Court on the sec¢nd point was delivered on the above
day by Savssg, C.J..ahd was in sybstance as follows :—

The testator left & widow a,nd/daughfers, and we musb
consider first what estate the widow took, the husbund dying
leaving separate property. I have felt considerable diffi-
culty in.«coming to any decision, the schools being so conflict-
ing, and it is difficult to follow the reports of the Adalat.
The books, of chicf authority in this part of India are thres:
Manu, the Mitakshard, and the Vyavahira MayGkha. Mr.
Colebrooke, in a letter set out in the Appendix to Strange’s
Hindé Law, + speaks of the Mayiikhs as beiig in the West
of India, and particularly among the Maxdthés, the greatést
authority after the Mitdkshars. Mr. Borradaile, in his reports,
also spenks of these as being the three books generally re-
ferred to in this part of the country. I had inguiries made of
the Shéstris here and at Pun4, and was informed that these
thx.‘ee books have been established by usage as authorities in
this part of India, and for the last eighty years have beén
rfs-ferred to as such upon the law of inheritance in this pre-
sidency. The Diyi Bhiga and Déyad Krama Sangrehs,
referred to in Sir Thomas Strange’s prefage, are of the Bengal
i»;chool. 1 was induced to make these mquiries because
Strange .I‘cfers to Bengal authorities, and the Bengal law s on
many pointsdifferent from that in force in this part of Indis.

* Suprd, p. 76, in notis, . . ¥ Vol I, p. 818,

»
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Then accordmg to these thre&"’aooks what esta.te does the
widow-take P Al the auﬁhontleé, both in Bengal and" here,
are in unison, as to the right of the widow to succeed where
property is separate. In Bengal she succeeds also to undwlded
property, but her power over it is stated to be limited, and
she is treated merely as tenant for life, O this side of India,
however, s different rule is considered to prevail, and it is
based on the authority of the three books I have mentioned.
In Strange it is stated that the restrictions there mentioned,
on the disposing power of a widow over property inherited
from her husband, seem to concern land only, whereas with
regard to moveables she has a greater latitude. He cites
Bengal Reports of the year 1612, and 2 Borradaile’s Bombay

"Reports, p. 428. I havereferred to the latter, but it does not

appear to support the statement. In Steele’s “ Summary of
the Law and Custom of Hindd Castes in the Dakhan,” pub-
lished by authority of the Bombay Government in 1827, it is
lsid down that the widow of a separated brother dymaé DT
out-male issue succeeds by inheritance to the whole of his'
shave of the family property and acquisitions, but that she

Jas no right to alienate immoveable property without consent
. of all the male heirs, T and subsequently ¢¢ females, however,

possess a life-interest only in immoveable inherited property,

" and cannot, therefore, alienate it without consent of the next -

male heirs 5’7 He also states that in Khéndesh and Satéra

. the widow is heiress to the husband’s personal property; but

holds the real property for life’ only, and withons power of
alienation. In the Mitdkshard § it is laid down as a settled
rale that ‘a wedded wife, being chaste, takes the whole estate
of a man who, being separated from his coheirs, and not re-
upited ‘with them, dies leaving no male issue. In the
Mayikha)| the law is laid down vety much in.the same way.

From these authorities it would appear that a widow takes an.,

absoluto interest in her husband’s estate ;. but in answer to my
question the Shéstris stated that asto the immoveable property
she is imited to the use of it for life, but she has power over
the whole estate for proper purposes, provided she exhaust the
moveable before resorting to the immoveable property, the
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latter being an object of care to the Hindé law, with aview to

preserve it for the heirs.. The schools and the cases are

_conflicting, but I find t.ha.t over the movesble the widow hag

* Vol. I, p. 246, 247. % Parn. 25,p-42. .- I Para. 72, p. 69
§ Ch. I1., Sec. 1, para, 39. - | Ch. IV Sec. 8, paras. 1, 2.
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a.ccor(iing to some cases, a-power of disposal, but that thils
power is denied in respect to the imMoveable. In Medras it
was said that & widow may give away personal property dur-
ing her life, but cannot will it.* ’

On the whole, I think the spirit and practice of Hindi law,
as recognised in Western India, will be best construed by
treating the widow as having uncontrolled power over the
moveable estate, but as having nothing more than a life-use
in the immoveable estate. The widow has, according to the
text-books, a number of duties thrown upon her in respect to
the mode of spending money she may have inherited, buf
these duties are of such a character thit it would be impoasible
for the Court to enforce the performance ofthem. In Bengal,
dealings by a widow with immoveable estate are held to be
legally, but not morally, good, but I am not aware that such
a distinction has ever prevailed here. T have, therefore, -
come tn thie conclusion that in regard to immoveable property
uer estate is-in tho nature of that of a tenant for life.

‘The widow, then, ‘not having an absolute estate in the
immoveable property, it remains to determine who are entitled
to the absolute interest subject to the estate taken by her,
In this case there are daughters. Now, according to all the
authorities, the daughters take next after the widow. What
then is the nature of the estate they take? Here, again,
there are differences of opinion, but, dealing with the ques-
tion accordmg to the three books I have mentioned, it appears
1o me that the danghters take an absolute estate. We find
ynoted 1 the Mayikhat a passage from Manu: “ The sou
of & wan is even us hinself, aod the daughter is equal to the
sou; hew then can any _other iherit bis properry, but a
daughter, who is as it were himself.”  With reterence 1o this

point also I cousulted the Sbastris both here and at Puna,

and inquired whether danghters could alienate any, and what,
portion of the property inherited from a father who died
separate. The answer was that daughters so obtaining pro-
perty could alienate it at their will and pleasure, and in this
the Shéstris of both places agreed, both also referring to the
above toxt in the Mayikha as their authority for that posi-

i * Jushadak Raur ~v. Juggernaut Tagore, Fast’s Notes of Cases, No.
XLYVIL; 2 Morler's Dig., pp. 67-69, -

£ Ch. IV, Sec, VHi., para. 10, :

‘ *
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tion. Onp rev'ie'wing all accessible-ahthor{tiesi I have cometo 1859,

the conclusion that dauglters take the immdveable property PRANIIVAN-

absblutely-.from their father after .their mother’s death, I, Tuzsoa’s

thérefore, hold that the plaintiffs have no locus stantim to . ‘eifl'
meintain this suit. The bill .must be dimissed with costs as. DE-"‘;'{“‘

against DevkGvarbai and the Advocate General. As tothe  etal
other parties, though nominally defendants, they are virtually,
plaiutiffs, and have been acting in concert with them : there-

fore, as to them I think the bill should be dismissed withoub

costs. ’ ’ -

Bill dism!,issed .

* Note.—With the above decision compare the cases of Rangasvdmi
Ayyangérv. Vanjulatémmil, 1 Mad. FI. C. Rep. 28, and Perammdl. v.
Penkatammal, ib. 223, :

} MRT
s . .
" In the matter of the Petition of Da’Na’pPa’ bin SuBgA’y, 1863, .
. ) Deg. 1.

Guardian ad litem—DMother of Infant.

In the absence of a competent and unobjectionable male relative, ready
and willing to act as guardian ad {item of an infant, the mother of the -
infant may be appointed such guardian, if there be no objection to her on  °
any ground but that of her sex. C

FIVHE petition in this case stated, that the applicant, Dinépa,
a minor, who appeared through his mother and guar-
dian, Basshvé, had presented a petition through his mo-
ther, on the 24th of October 1863, to the Honorable G. A.
Hobart, Judge of the District of Solapur, praying for permis-
sion to sue as a pauper, and that the petition had been
dismissed, ot the ground that a female guardian would be
“nnable to discharge the functions of that office. The peti-
tion further stated thal the male relatives of the infant were
interested in the subject-maiter of the suit, and that other
- objections cxisted to their being appointed guardians, and . "
- prayed that the order of the Judge might be set’ aside, and - '
that he might be directed w accept Bassdva as the*guardian -
of her son, the infant. o

- +

t o




	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 

