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in order to obtain such inspection? We do not think we
ought to do so. This court has been in the habit of exer-
cising testamentary and intestate jurisdiction over the wills
and cstates of deceased Hindis and Muhammadans, and it is
difficalt to define the exact limits of that jurisdiction. We
will order that Ramchandra Kerob# do deposit the testamen-
tary documents, admitted to be in his possession, in the hands
of the officer of the court, where tho applicant is to have an
opportunity of inspecting and taking a copy of them. After
doing so he may take such further proceedings as he may be
advised : we do not say anything about proving the Will or
testamentary papers, or about their future custody. With
this decision no case that has been cited conflicts.  The case
of the Will of T¥ruvalir Kirustuwappa Mudali, cited from the
Madras Reports, decides that that court will not compel a
Hinda to bring in and prove an alleged Will.  Our order
only goes the length of ordering an alleged Will to be
deposited in court to be inspected by a persou who is next
of kin of the alleged testator, and who has been refused
inspection by the partics in possession of it,

Arvovip, J., concurred.

Anstey applied for costs.

Per Curtan :—Having regard to the liches and delay of
the party applying, the proper order to make will be thab
each party shall bear his own costs.
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VINA'YAKR ANaxpry’v, LAKSHUMAN ANAND-
RA'V, Ma'DiAvRY'Y ANANDRA'Y, and VEx-
KOBA” ANANDRA'Y ... .. e e e Plamtiffs.

Laxsuymisa, widow and executrix of the
last Will and Testament of Boacvaxt-
RA'V VENKAI, deceased, N A'xioa’t, Sux-
mf.»\’n_\’r, and SorA'BAL L, Defendants.

Hindu Law—Successivn— Widow's Right to succeed to Son’s Property—
Sisters—Moveable and Immoveable Property—Parents—Brethren—Mar-
ringe of Sisters not Cause of Exclusion from Inheritance,

A Hindd, an inhabitant of Bombay, eutitled to separvately acquired
moveable and immoveable property, died leaving a widow, an infant son,

thrt?e daughters, an¢ a brother. The son died in infaney, and without
having married,
[ ]
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Held, on demurrer, that the widow, as mother of the son, inberits his
property, as to the moveables absolutely, ss to the immoveab'es for life,
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with remainder to the sisters of the son as his heirs absolutely, and that ay ANANDRA'V

against the defendants (the widow and daughters) the plaintiffs (as sons of

o separated brother) have by Hindd Iaw no claim as heirs to any part Lags

of the property.

The word “ parents,” in the order of suceession as laid down in the
Mitdkshard, includes father and mother, and in like manner * hrethren”
includes sisters as well as brothers,

Held, on appeal : In a separated family sisters take as heirs to an un-
married and intestate brother, in preference to relations of the father.
Marriage does not exclude them from the inheritance.

THIS case came on for argument on the joint and seve-
ral demurrer of the four defendants to the plaintiff’ bill,
Savssy, C. J,, and Ar~ovrp, J., 22nd February,

Anstey in support of the demurrer.

Westropp and WWhite in support of the bill,

Cur. ad. vult.

The facts appear fully in the judgment of the Court allow-
ing the demurrer. It was pronounced by Arnould, J., on
the 28th of March, whilst the Chief Justice was holding the
Criminal Sessions, and was forwarded to the Privy Council
by the Chief Justice in tho following terms:—

The case set up by the bill is as follows —Bhagvantriv
Venkdji (the deceascd husband of the defendant Lakshmibii,
and the deceased fathor of the three other defendants) and
one Anandrdv Venkaji (the doceased father of the plaintiffs)
were brothers, and, ag the bill alleges, ‘“the sons and sole
heirs and legal personal representatives, according to Hindt
law, of one Venkobd Magkoji, who died intestate in the
Christion year 1882.” Bhagvantriv Venkdji died in May
1851, leaving, as the bill in the third paragraph alleges, his
brother the said Anandréiv Venk4ji, the defendant Lakshmibéi
his widow, the defendant : his thre¢ daughters, named Nanibai,
Sundrdbdi, and Sokabdi respectively, and one son named
Gajinan, then an infant of the age of about three months,
him surviving. He loft considerable property both move-
able and immoveable, and a Will, to be more particularly no-
ticed presently., Anandriv Venksji, the brother of the testa-
tor and the father of the plaintiffs, died in May 1858, having
made a Will (not set out), and leaving the plaintiffs his sole
heirs and legal personal representatives him surviving. Gaji-
nan, the infant son of the testator, died in June 1853, leaving
the defendant Lakshmibai his mother, the other defendants
his sistérs, and the plaintiffs his cousing, him_surviving. The

v
HMTBA'L
el al.



119

1861.
VINA'TAK
ANANDRA'Y

et al.

.
LAKsHMIBATL
ot al,

BOMBAY HIGH COULT REPONTS.

Will of Bhagvantrav Venkdji, which is very short, is set ous
in the 6th paragraph of the bill. By this instrument, after
making provision for the due celebrat’on, according to Hinda
law and religion, of his faneral rites and ceremonies, he directs
his wife to get his three daushters, Ninibdi, Sundrabbi, and
Sokdbdi, married at reasonable charges, to c:llect outstand-
ings and pay debts, and to defray the expenses of his funeral
and other ceremonies during the first year after his death.
He then devisecs as follows :—

“The remainder property, both moveable and immove.
able, &c. I give and bequeath to Loxumeebace, my dearly
beloved wife, and my little son Gujanun, an infant, the joys,
&c. I have made for my wife and children, thoy belonging
themselves respectively” (he means, appavently, ¢ they belong
to them respectively”). “ I do hereby constitut», make, and
ordain Luxumeecbaec sole exccutrix of this my last Will and
Testament. She will manage the whole affairs of my estate
and property, but by the advice and cousent of my father-in-
law, Bhasker Shamnjee, until my little sen Gujanun attain to
his proper age, skd good and honest conduct.”

Such are the material portions of the Will.  Lakshmibéi,
the bill alleges, inmnediately aftev her husband’s death took
possession of the whole of his moveable and immoveable estate,
and in July 1851 obtained probate of his Will, It is admitted
by the bill that she has paid all her deceased husband’s debts
and fancral expenses, has got his three daughvers (her co-
defendants) suitably married, and defrayed’ their marriage
expenscs oub « £ hiy estate.  The bill charges that Lakshmibdi
is not cntitled, cither under the Will or by Hindd law, to
more than a life-estatein the estate aud effects of her deceased
husband ; that the Will, if it*purports to give her more thana
life-estate, is void as against the plaintiffs, who, according to
Hindi law, are the ultimate sole heirs and legal personal
representatives of Blagvantriv Venk#ji and of his deceased
son Gajinun, and that as such they are entitled on the decease
of Lakshmibdi to take and enjoy the whole estate of Bhag-
vantriv and his son in undivided shares, as and for an estate
of inheritance.  The bill then alleges against Lakshmibai, in
her management of the estate, various acts and omissions in
the nature of waste, and also charges her with attempting to
adopt one of her brother’s sons as the son and heir of her
deceased husband, The bill prays (amongst other things)
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that the plaintiffy may be declared entitled to the estate and
eifects of which the’said Bhagvantriv Venkiji died possessed,
or ab least of 8o much thereof as consists of immoveable entate,
as the ultimate heirs in.remainder for an estate of inkgrit-
ance, aid that the defendant Lakshmibéi may be restrained
by injunction-from selling or disposing of any part of the
estate, from committing waste, and from adopting one of her
brother’s sons. It farther prays for an account, and, if neces-
sary, for a receiver, ¢

To this bill the defendants have demurred, on the grounds
that the plaintiffs have not shown themselves to be, according
to Hindfi law, heirs or legal personal representatives of
Bhagvantriv Venkaji or his son Gajénan, or that they or
any of them are or is entitled, on the decease of Lakshmibsi,
to take- and enjoy the whole or any part of the estate of
the said Bhagvantrév or his said son, in undivided shares or

. otherwise, as or for an estate of inheritence, or for any other
estate, or that they or any of them are or is interested in the
account, as prayed. There is'a further ground of demurrer
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:for want of parties, in respect of the noy joinder of ‘the .

“ hushands of the three defendants the d&ffdghters, which, in
the V_iew the Court takes of the case, it will not be ma-
Jferial to consider, for in our opinion the defendants are en-
titled to succeed upon the other grounds on which they have
relied.
«

It was admitted that the property, which was the subject -

of Bhagvantrdv's bequest and the present suit, must be
taken upon the' pleadings to have been (as in fact it was)
property separately acquired by him. Although alleged in
the bill, yet it was not contended before us in argument,
that Bhagvantrév had not an absolute disposing power
over his separate estate, and no question was in effect.raised,
% to Lakshmibdi’s right to take the moveable property
absolutely. - .

It appears to us that the devise may be constrited as giving
toLakshmibéi and Gajinan, 1#¢, either a Joint tenancy for life ;
or, 2nd, a tenancy in common for life; or, 8rd, a joint tenancy
in quasi fee ; or, 4th, a tenfincy jn common in guasi fee. If

- wonstruction No. 1 be adopted, Takshmibai wonld take a lifu-
interest in the entire estate by survivorship, and the reversion
Wwould ‘vest as an undisposed-of residue in Bhagvantrdv’s

L—I16 ) )
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heir, who was Gajfinan, and upon the death of: the latter
would go to his (Gajdnan’s) next heir. On construc
tion No. 2 Eakshmibai would take her-moiety for life, and
Gajanan’s share ‘would, with the reversion in Lakshmibaf
moiety, upon his death descend upon his next heir. -On
construction No. 3 Lakshmib#i would take under the Willan
absolute interest by survivorship in the residue. On construc-
tion No. 4 (that of a tenancy in common "in quasi fer)
Lakshmibdi’s share vested in her absolutely, and on Gajanan’s
death his moiety descended upon his next heir. B

The substantial question for decision upon the pleadings
as they stand i, in whom is the absolute interest in the pro-
perty of Bhagvantriv Venk4ji now vested, According to
all the authorities recognised at this side of India, Lakshmi-
bdi, as mother of Gajinan, became his heir, and if she were
to take an absolute estate in the property, the plaintiff could
have no title. The guantum of estate which she is allowed
to take in the character of heir to her son, is not free from
doubt ; although in the category of those who take as heirs
to a separated brother, there is no distinction or difference.
made, between the giantum of estate taken by a mother, from
that taken by a son, a father, a brother, or any other rela-
tive who admittedly takes in such an inheritance the most,
absolute estate known to Hindd law.* Where the quantum
of estate has been cut down to a life-interest when the
inheritance descends upon a female, the restriction must be
ascribed to the influence of usa,ge,.a,s it is not to be found in
the early canons of inheritance. In Devkévarbai’s caset
this court held that the widow of an intestate, childless, and
separated brother takes the moveable property absolutely,
and the immoveable for life only, with remainder to the
‘heirs of the intestate. That decision was very much based
upon the prineiple of allowing the law of usage to control
the letter of that portion of the ‘written law which was in
favour of the widow, eIn the Mitdkshar# on Inheritance, Ch.
I1., Sec. 1., entitled Right of the widow to inherit the estate
of one who leaves no male issue,” the commentator, after
declaring the order of succession (see para. 2) in words
quoted from Ysajnavalkya, and after discussing various in-
terpretations and opiniohs, states the conclusion (para. 39),

_* Manu, Ch. IX., Secs. 185, 217 ; Mithkshars, on Inheritance, Ch. Il
Bec. 3; Vyavahéra Mayékha, Ch. 1V, Sec. 8, i) 14,

t The case here referred to is reported iu the present volume, p. 130.
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as follows -'-“xTherefore, it isa'settled rule that a -wedded 1862

wife, being cha.ste, takes the whole-estate of a man who keing .

separated from his co-heirs; and. no# subsequently reunited -

with.them, dies leaving no male issue,”

However, in the view which we take of this case, and for
the purposes of this demuner, it will not be necessary to

decide whether a’ mother takes by _inheritance. from her_san

the absolute Thierest, or an estate for life_only™ that she is
entitlod to the Tatter tay be Taken to be conceded upan the
pleadings, and there cannot be, in our opinion , any doubt upon

. that point at this side of India. Supposing, then, Lakshmi- -

béi to-take a life-estate only in the descended inheritance,
the reversich vests in the next heir of Gajénan, and, upon
the best authorities recognised 'in this presidency, that heir
i8 his sisters, who are defendants in this suit,

-

In the Vyavahira Mayiikha, Ch. IV., Sec. 8, the commen-

VINAYAK
Aiumma y
\st “d1.

’ Lucsnmm 1

r'etal

tator, after enumerating the mother (in paras. 14 and 1§),' .
the uterine brother and his sons (paras. 16 and 17), the
-paternal grandmother (para. 18), (and no paternal grand- -

‘mother of Gajénan is shown" to be in existence on.the face
of this bill), proceeds thus, in para. 19:—

“ In default of her (the paternal grandmother) comes the
sister under this text of Manu, °To the nearest sapinda
{mele or female) after him (or her) in the third dggree, the
inheritance next belongs;’ and this of Brihaspati, ‘ where
many claim the inheritance of a childless man, whether they
be paternal or maternal relations (sakulya), or more dls!;a.nt
kinsmen (bandhava), he who is the nearest of them shall take
the estate.” And (the next ‘rank is) hers (sister’s), both from
ber being begotten under the brother’s family name, and
there being no further reservation with respect to the gentile
relationship (gotrajatva) : it does not particularly specify the
same gentile kindred ; neither is she mentioned in the texts
. 88 the occasion of taking the weal’rh [but as next of kin she
succeeds].”

Considering the high authority of the Mayikha on,this
side of India, this might slone seem sufficient to estabhsh
the position that the sister comes next in order of mhem.t_;-
auce after the paternal grandmaother ; but according to certain

commentators on the Mitdkshara the sister comes next in
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order of inheritance after the brother. The passage in the
Mit&kshara is contsined in the first paragraph of Ch. IL,
Sec. 4 : “On failure of the father, brethren share the estate.”
Nandsa Pandita and Béalam-Bhatta, says Mr. Colebrooke in
his note to this passage, consider that as including * brothers
and sisters,” in the same manner in which ‘“ parents” have
been explained ““ mother and father,” and conformably with
an express ruje of grammar. They observe that the brother
inherits first, and in his default the sister. This opinion,
Mr. Colebrooke states, is controverted by Kamalédkara and

. by the author of the Vyavahdra Maytkha. It certainly is

80 in para. 16 of Ch. IV., Sec. 8, of the Mayikha, but it
should be observed that in para. 15 of the same chapter and
section the doctrine of the Mitfikshard, now generally re-
garded as established, as to the words * parents” including
both “mother and father,” is controverted, and on precisely
the same grammatical grounds. Sir Thomas Strange*

-after stating gemerally that the sister is excluded from suc-

cession, adds, ““such appears to be the law of the Bengal
provinces, but is not to be taken as universal, opinions

~ existing that the term ‘brethren,’ in the ennmeration of

heirs in the Mitdksharé, includes sisters (as ¢ parents’ have
been seen to do ‘father and mother’), but,” observes Sir
Thomas Strange, “they stand controverted.” For this posi-
tion he refers to the appendix in his 2nd vol. to Ch. VI,,
PP- 243, 244, and especially to the remark of Mr. Colebrocke
there prifited. In the passage thus referred to, Mr. Cole-
brooke observes, “commentators on the Mitdkshars allow
the sister to come in on failure of brothers. This opinion,
however, is controverted,” and, to show that that is g0, Mr.
Colebrooke refers to the very passage already cited from the
Mitékshar&, from Mr. Colebrooke’s note to which it appears
that one of the two authorities cited as controverting the
position is the Mayfikha. It further appears that the opinion
as to the generic word ““brethren” including “sisters’ is con-
troverted there, on precisely the same grammatical grounds
on which the same authority had controverted the opinion .
that the generic word “parents” includes the mother, which
latter opinion Sir Thomas Strange regarded as well estab-
lished. The expression, therefore, in Sir T. Strange’s first
volume, that the opinion in question stands controwerted (if
by such an expression be meant is conclusively or finally

»

* Hindt Law, Vol, L., p. 146.
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controverted) must be regarded a.s too strong " A similar con-__1861.
struction should apparently be given to the words “parents”’ ;‘::rlf;nt::v
and “ brethren.” He nq doubt- adds, on the authority al’a‘t

of Mr. Colebrooke, that Jagganétha observes it is nowhere LAKSiB4Y
seen that sisters inherit the property of their brothers ; ; but  etal
Jaggandtha, whatever the case may be on the other side of

India, is not of binding authority on this.

..

" It would on the whole appear a safe profiosition to lay .-
down that in this part of India, even if the opinion be not -
established that the term * brethren” includes “ sisters,” and,
therefore, if sisters do not inherit on failure of brothers or
brothers’ -sons, yet at all events that the doctrine of the
Mayukha, must be held to prevall and that snsberq come nexf _
in hsﬂgccesmon“‘t"’the paternal gra.ndmother Either doctrine,
, however, will entifle the sisters here to succeed to the inher-
" itance of Gajénan upon the death of Lakshmzbal

As to the mode in which sisters t&ke, it would appear by
snalogy that they take as daughters. In a passage from the
commentary of Nandd Pandita, cited by Mr. Colebrooke in
his annotations to para. 5 of Sec. 5 of the second chapter of
the Mitdkshard, occur these words : “ The daughters of the
father and other ancestors must- be admitted like the daugh-
ters of the man himself, and for the same reason,” but the
danghters of the man himself take absolutelu, and so, there-

“fore, do the s1sters .

In Devkiivarbéi’s case* this court, in 1859, after lengthened
consideration of all the accessible authorities, and after con-
sulting th e Shéstris both in Puni end in the Sadr Adalat
of Bombay, -held that daughters on this side of India tak-
ing by inheritance take the estate absolutely, “This doctrine .
was mainly based on the authority of the Mayidkha,+ and the
passage is as follows :—

“In default-of the wife the daughter succeeds. Even as
Mann says, ‘ the son of a man is even as himself; and the
daughter is equal to the son : how then can any other inberit
his property but a daughter, who is as it were himself” » In
the case of Devkdvarbai, each Shastri rested his opinion as
to the inheritability of the daughters on this same passage
of the May(ikha, referring to it as a work of high and gener-

I* Vide z‘nfrb,wp. 130. + Ch. IV., Sec. vfn., para. 10,
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ally received authority, not’only in Gujarat, but in Bombay
and the Dakban, that is to say, over the larger and
more important portion of this Preéidency. Of the general
authority of the Mitdkshara on this gde of India, there cannot
be, and in fact, never has been, any doubt, and on this point
the Mitakshara is not less clear and explicit than the treatise
already cited. The text of the Mitakshara already referred to
is in Ch. IL, Sec. 2, intituled “ Right of the daughters
and daughterd’ sons.” Inpara. 1 of that section it is laid down
“on failure of her (i.e., the widow) the daughters inherit.”
Para. 2 is as follows :— Thus Katydyana says, ¢ Let the
widow succeed to her husband’s wealth, provided she be
chaste, and in default of her let the daughter~inherit if
unmarried.” Also Brihaspati: ¢the wife is pronounced
successor to the wealth of her husband, and in her default
the daughter. As a som, so does the daughter of a man
proceed from his several limbs. How then should any
other person take her fither’s wealth ? In the face of autho-
rities so clear and explicit as these are, and so generally
regarded as binding on this side of India, ithbecomes immate-
rial to examine the case referrod to in argument, as having
been decided in Bengal, where a different school of doctrine
prevails as to some portions of the line of Hind6 inheritance.
We will observe that.the above expression in Katyhyana,
“let the daughters inherit if unmarried,” is shown by the
next following paragraph in the Mitakshar4 not to be restric-
tive, but inferential only, as between married and unmarried

daughters.

It thus appears that upon no construction of Bhagvant-
riv’s Will have the plaintiffs, on the face of the bill, shown
that they are cntitled, upon the decease of Lakshmibii, to
take the whole orany part of the estate of Bhagvantray for
an estate of inheritance or any other estate. They have, of
course, equally failed in showing that they are interested in

the account as prayed, and the demurrer must be allowed with
costs. | ”

Demurrer allowed.
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The plaintiﬁ‘s. in Séptember 1861 petitioned the Court

for, and obtained, leave to appea.l to the Privy Councﬂ aga.mat
this decree. ’
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The appeal was heard and the judgment of the Privy LAI\SKMIBA’I

Council* was delivkred on February 17th, 1864, by nght
Bruce, T.. J —

THE questlon raised by the demurrer, the subject of
this appeal, is whether the plaintiffs in the suit, the
appellants, have by the statements in their bill shown any
interest in the estate of Bhagvantrav, the testator in the

- cause, or any concern with it. If they bhave not, the de-

murrer was rlghtly allowed.

Bhagvantrav was a Hindd, resident at Bombay.. He

died in the year 1851, having made his Will in the Eng--

lish language in that.year. He appointed his wife, one of*
the respondents, now his widow, sole executrix, and in ad-
dition to some directions, which need not be now particularly.

mentmned he expressed himself thus i— All the outstanding -

debts due to me must collect, and after paying legal debt due
by -me, and the expenseof the funeral, and other ceremonies
during the first year of my death, the remainder property,
both moveable and immoveable, &c., I give and bequeath to

* Luxumeebaee, my dearly beloved wife, and my little son,

Gujenun, an infant.” Then follows an expreszionwwhich has
with propnet;y been the subject of cobservation, namely,
the expression * the joys, &c., I have made for my wife and
children, they belonging themselves respectively.” Their
Lordships, however, consider that the word “ respectively”

- has no application to the gift of the residue, but refers only

to whatever may have been meant by “ the joys,, &e.”

The testator, as has been’ said, died in the same year,
survived by his wife, the executrix, one of the respondents,
and her threec daughters by him, who are also respondents,
and by the infant son, Gajéinan, who died in the year 1853, a

child under four years of age.

*

Observations have been very properly made ‘concerning
the true constructlon of the words of the gift of the resi-

* Presbnt Lord ngsdown, Lord Justice nght Bruce, Lord Justlce

Turner, Su' {.awrence Peel, Sir James W Colvile.

et al.
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1884.  due—whether as giving or not giving an abzolute ‘inter-
I;::g“"ﬁv est, and whether as giving or not giving aTl.intErest in
etal. the nature of what English lawyers call a jomt tenancy,
Laksmupan OF 88 giving or not giving an int.erest of phe nature of
etal.  what English lawyers call a tenancy in common. In
the circumstances that happened their Lordships do not
think it mnecessary to give an opiniom upon that point
or those points of construction: for whether the gift
was absolute or not absolute, whether in comrnon, as we
call it, or in joint tenmancy, as we call it, upon the testator’s
death the widow and his son took the whole between them,
at least in possession, and upon the death of the son, an in-
fant of tender years, the widow became in every possible
view entitled to the whole, at least for her life. 'There fsno
possible claim to an interest in possession in the appellants.
Their claim is thus founded :—They ¢ontend that upon the
death of Gajanan the absolute interest in the whole, ora
'moiety subject to a life-interest in the widow, devolved
upon his heirs, and thac those heirs were the appellants, and
not the three daughters of the testator, the co-respondents,
with the widow. They make out, they say, that proposition
by the nature of their relationship, namely, that they were the
sons of the brother of the testator, and, being so related in
the male line, they excluded by law, they say, the sisters of
Gajénan from the heirship to him, a proposition which the
respondents deny.

Now updn the question of the ‘capacity of the sisters to be
heirs to their brother, different views of the law appear to
have been taken in different parts of India, and a general
loaning in favour of excluding the sisters in such a case ap-
pearts to prevail in Bengal, but appears not to prevail in the
territories of Bombay. It is.a point upon which probably
1t may be said that a reasonable difference of o

entertained ; but the authorities most regarded in Bombay,
whencee this case comes, seem to be in favour of p’referring,
Lh(? claim of the sisters to the claim of the male paternal re-
]atweg, the cousins, The Chief Justice; in giving his judg-
ment i the present case, quotes u book with which we are
not familiar here, but which seems to be weﬁ known in
Bombay, and to be considered and tre
there. He says (p. 9 of the Appx.,
then Lakshmibai to take a life
inheritance, the reversion vest

pinion may be

ated as an authority
line 29), « Supposing
-estate only in the deseended
8 in the next heir of Gajinan,
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* that. l\éﬂ* A his sisters, who gre defendants in th
_‘apgqars‘ﬁ:om Mayikha, Ch. IV., See. vin. para.
mftermmera.tmg the mother (see paras. 14 and 15), the
" brother.and his sons (paras. 16 and 17), the paternal g.
mgthgr{pam 18), (and no paternal grandmother to Gajéna
_f'f L s ahown o be in existence én the face of this bill), the com-
menta,ﬁor,m para. 19, proceeds thus :—¢ In default of her (the
~ paterpal grandmother) comes the sister, under this text of
- Mang:. “To the nearest sapinda (male or female) after him

(or her) in the third degree the inheritance next belongs;’ \

and ¢his of Brihaspati, * Where many claim the inheritance
" of & childless man, whother they be paternal or maternal
% relstions, or more distant kinsmen, he who is the nearest of

them shall take the estate.” And the next rank is hers (the
- sigter’s), both from her being begotten under the brother’s
;+ -family name, and there being no farther reservation with
;i'espect to the gentile rela.bionship neither is she mentioned
in the texts as the occasion of taking the Wealth but as next
-of kin she succeeds.” Considering the high authority of the

order of inheritance after the paternal grandmother ; but
'&ccordmg to certain commentators on the Mitékshard the

s sister comes next in order of inheritance a,fter the brother:

The passagein the Mitédkshard is contained in the first para-

*graph of Ch. IL.,, Sec. 4. ¢ On failure of the fathgr, brethren

share the estate’ Nanda Pandita and Bélam Bhatta, says

" Mr. Colebrooke in his note to this passage, consider that as

including ¢ brothers and sisters,’ in the same manner in which

¢ parents’ have been explained ¢ mother and father,’ and con-

.- formably with an express rule of grammar. They observe

- that the brother inherits first, and in his default the sis-

* ters; this opinion, Mr. Colebrooke states, is controverted by

4Kamalacara, and the author of the Maydkha. It certainly is so

in para. 16 "of Ch. 1V, Sec. 8, of the May{ikha, but it should

be observed that in para. 15 (Ch. IV. Sec. 8) of the same

_ commentary the doctrine of the Mitékshard now generally

_~ regarded as established, as o the word ‘parents’ including

" both ‘mother and ather,’ is controverted, and on precisely
the same grammatical grounds.”

‘Their Lordships desire not to be understood as expross-

1-—1? ~ e

-Ma,yukha. on this side of India, this might alone seem suffi--
X .ment to establish the position that the sister comes next in .

‘5. ing an opinion that the general course smd to bo taken.in
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.s subject, or upon the construction of the.
on,” is wrong; but certainly neither are they satis:
.e construction put on. the passage in the Mitdkef
' hich has been mentioned, and generally adopted:as
sms in Bombay, is wrong. Their Lordships come to the-..
onclusion that the general rule in Bombay has long bees,i,
and is, to treat the sisters as heirs to the brother, rather than
the paternal relatives of the description of the present plain-
tiffs. Accordingly their Lordships think that they may safely
and properly in the present instance adopt or accept that’
rule. They consider that, in Bombay at least, the sisters, in
such a case as this, are the heirs of the brother. The conse-
quence is, that in whatey er possible manner the Will of the
tostator is read, the entire interest in the property in ques- ®
tion must, we think, be viewad as vested in the widow and
her daughters, or some or ouc of them, and that, the sfore,
the appellants here, the sons of the brother of the testator,
are suing in & matter in which they have not shown the -
slightest interest#' nor with' which have they any concern. »

. The resulb is, in gheir Lordships’ opinion, that the demurrer-

was rightly allowed, and that the appcal should be dismissed, :
with costs. " o

It ought to be added, as lo the argument that the mar-:

" riago of the daughters, and their marriage portions, excluded

fhem from participation, that their Lordships think there.

" is no ground for that argument, cither in principle or other-;

WISC,

Appeal disndissed.

R
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