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tion. The defendant was a Captain in the Bombay Statt
Corps, and for some years had held, and still held, an appoint-
ment in the Revenue Survey in Upper Sind. In the month
of September last he had to come to Bombay for a few da,ys

and during lis stay had been served with the writ.

Marviott, for the plaintiff, contended the objection was too
late, the defendant’s solicitor having filed a warrant to defend,
signed by him, ~ After that it was too late for the defendant to
object to the jurisdiction : if he meant to do so, he should have
appeared under protest. The defendant was deseribed in the
plaint as residing at Malabar Hill, Bombay, and he was so
residing when the plaint was filed.

Dunbar, in reply :—The warrant to defend was necessary
to authorise counsel and attorney to appear for the defendant ;
unless the warrant had been filed they could uot appear to
take the objectiow.

A witness was then called, who proved that defendant held
an appointment in Siud, and resided at Sakkar, and had been
in Bombay for about ten days only, during which time he re-
sided in a friend’s house,

Pur Currayr +—The Cowrt has vo jurisdiction; a tem-
porary residence of a fow days is not o dwelling” within the
meaning of el. 12 of the Letters Patent, 'The Court hav-
ing no jurisdiction, T consider that, baving regard to Act
VIIL of 1859, the proper course is to return the plaint to the
plaintiff. The plaint would not have been received if the
facts had been fully stated to the Judge, to whom it was pre-
sented : the plaintiff must, therefore, pay the costs incurred By
the defendant.

- Oause struck out, and plaint returned.

e A L
In the goods of Bi'LKRISHNA GANPATIL, late of __186
Méhim, in the Island of Bombay, Hinda inhabitant.

IVill of Hindi—Inspection.

The Court will, on the application of one who is next of kin of deceased
Hinds, order a persen in possession of an alleged Will of the deceased to
bring in and deposit the same with the officer of the Court for the purpose
of being inspected, and a copy thereof taken by such applicant.

Anstey, on the 13th of November 1863, on behalf of
one Shridhar Ladkob#, moved for and obtained an order for
a citation, calling on one Rémchandra Keroba to appear before

114

1863,
Kavasir
Frasun

v

WALLACE.

18G4,

Jan,

15.



115

1884,
In re
BA’LKRISHYA
GANPATIL

BOMBAY HIGH COURT REPORTS.

the court, and bring in, and deposit in the registry of the
, court, the Will of the abovenamed Bélkriskna Ganpatji, other-

wise to show cause why letters of administration to his effects

should not be granted to the Administrator General.

The application was supported by the affidavit of the
applicant, Shridhar Ladkobd, by which it appeared that the
said Balkrishna Ganpatji died at Mahim in the year 1833,
possessed of immoveable and moveable property within the
jurisdiction of the court, and leaving surviving as sole next
of kin two widows, Radhabdi and Anpurnibdi, a daughter,
Krishnabdi, by his wife, Ridhdbéi, and three second cousins,
Bhéskar Lidkobh, Gangddhar Lidkoba, and the applicant,
Shridhar Lidkobd. Radhabai died in 1837; Anpurnabii
i 1848; Krishnibai in 1857, without issuc; Bhiskar
Ladkob# in 1858, loaving issue ; and Gangidhar Lddkoba
in 1854, also leaving issue; thus the applicant became, on
the death of Krishnabai, the next of kin of Bilkrishna
Ganpatji, then surviving. It further appeared that Bal-
krmshna Ganpatji had left certain testamentary papers re-
lating to his cstate, and that they were now in the hands
of the said Rémchandra Kerob4, the treasurcr to the
Khatri caste, to which the deceased Lelonged, and to whom
the applicant had made several ineffectual applications
either to allow him inspection of the said testamentary
papers, or that he, Rimchandra Kerob4, should prove the
Will or apply for letters of administration. Tt was also al-
leged that a portion of the estate had been misapplied or
misappropriated, and no proper accounts of it kept, and that
the Administrator General, acting on the representations of
the applicant, had also required Rémchandra Kerobé to pro-
duce any testamentary papers of the deceased, and intimated
that in default he would consider that the deceased had died

intestate, and would take proceedings to obtain letters of ad-
ministration to his estate,

Bayley, on the 15th of Jannary 1864, on behalf of Rém-
chandra Kerob#, showed cause agaiust the issue of the citation,
and read affidavits setting forth copies of the testamentary
Papers, and deposing to their due execution ; most of the
facts deposed to by the applicant were admitted, But Tisap-
propriation or misapplication of the cstate, or that no accounts
had been kept, were denied, and it was alleged that, ekcept a3
to one hougse (portion of the estate), the estate and effects
were, by virtue of the testamentary papers, held in trust and
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managed for the benefit of the caste. He contended (1) that
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the interposition of the Administrator General: -On this point Gaxrstir.

kecited In the goods of Girdar Das Valluba Dés (). (2) That
the ecclesiastical jurisdiction of the court over the wills and
estates of deceased Hindds existed only in cases where it was
invoked or submitted to by them, and that the court had no
power either to compel a person named executor in the Will
ofa Hindd to bring in and prove that Will, or, as in the
present case, to call on a“person in possession of a testamen-
tary paper to produce the same in court for the purpose of
allowing inspection. On this point he cited In fhe malter
of the pretended Will of Tiruvalér Kirustnappe Mudali de-
ceaged (D), and relied on the language used by the Judges at
Madras in delivering judgment in that case.

Anstey, in reply, distinguished the lastmentioned case”

from the present, and contended that it did not go the length
required for the case of the parties resisting the present
application.

Savsse, C. J. :—This is a case where the action of the court
is invoked by & Hind(. He is admitted to be the nearest
of kin now surviving of the deceased Bélkrishna Ganpatji.
If no Will were in Lis way, he would be entitled to the pro-
perty of the deceased, and he has, therefore, the strongest
interest in the question of the validity and effect of thab
Will. He alleges that Rédmchandra Kerob4 is in possession
of testamentary papers of the deceased Bilkrishna Ganpatji,

and claims a right to inspect those papers in order to judge .

whether his rights as next of kin are taken away. That

inspection has been refused. He has been placed at arm’s -

length hy Rdmechandra Kercbh and those with whom Rém.
chandra has been acting, and he, therefore, comes to the
court to ask its aid in causing such inspection to be allowed
him. If the court were to refuse his application, it would
practically say that the applicant must proceed by a suit
in the nature of an ejectment against the parties in posses-
sion of the deceased’s estate, and by that means put them
on their defence, which should apparently be grounded on
the existence of this Will. At the settlement of issues in
such & suit the Will should be produced, and inspection
& a matter of course would be allowed. Are we then to
put the applicant to the expense of bringing. such a suit

{) 1 Mad, H. C. Rep. 234. (b} Ibid, 53,
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in order to obtain such inspection? We do not think we
ought to do so. This court has been in the habit of exer-
cising testamentary and intestate jurisdiction over the wills
and cstates of deceased Hindis and Muhammadans, and it is
difficalt to define the exact limits of that jurisdiction. We
will order that Ramchandra Kerob# do deposit the testamen-
tary documents, admitted to be in his possession, in the hands
of the officer of the court, where tho applicant is to have an
opportunity of inspecting and taking a copy of them. After
doing so he may take such further proceedings as he may be
advised : we do not say anything about proving the Will or
testamentary papers, or about their future custody. With
this decision no case that has been cited conflicts.  The case
of the Will of T¥ruvalir Kirustuwappa Mudali, cited from the
Madras Reports, decides that that court will not compel a
Hinda to bring in and prove an alleged Will.  Our order
only goes the length of ordering an alleged Will to be
deposited in court to be inspected by a persou who is next
of kin of the alleged testator, and who has been refused
inspection by the partics in possession of it,

Arvovip, J., concurred.

Anstey applied for costs.

Per Curtan :—Having regard to the liches and delay of
the party applying, the proper order to make will be thab
each party shall bear his own costs.

—trr o Bt e

LATE SUPREME COURT, EQUITY SIDE,

VINA'YAKR ANaxpry’v, LAKSHUMAN ANAND-
RA'V, Ma'DiAvRY'Y ANANDRA'Y, and VEx-
KOBA” ANANDRA'Y ... .. e e e Plamtiffs.

Laxsuymisa, widow and executrix of the
last Will and Testament of Boacvaxt-
RA'V VENKAI, deceased, N A'xioa’t, Sux-
mf.»\’n_\’r, and SorA'BAL L, Defendants.

Hindu Law—Successivn— Widow's Right to succeed to Son’s Property—
Sisters—Moveable and Immoveable Property—Parents—Brethren—Mar-
ringe of Sisters not Cause of Exclusion from Inheritance,

A Hindd, an inhabitant of Bombay, eutitled to separvately acquired
moveable and immoveable property, died leaving a widow, an infant son,

thrt?e daughters, an¢ a brother. The son died in infaney, and without
having married,
[ ]
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