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J. MacFa.rla.;:L, F.P, Ma.glstrate ~ab P;ané tried the cale, ' 1;;&' :
and, conmdemg the charge proved, conmted the pnwner, -

and senjsenced him to a term of rigorous imprisonment, . 'éimm}

Bapsana,
The ease was reviewed by the High Court (Forprs, ERSKINE, ..+

and WEsTROPP, JJ.), which did not intetfere with the convic.
tion and sentente, but directed the Magistrate to be in.
formed that the chq;rge should have stated that the articles
found in the prisoner's possession was property stolen from
A B, the owner thereof. ‘

-

. PN P
SAREA’BA'M bin VITHOI ..\..veveervernnann. Appellant, _Nov. 1.
Sapa’sEIV bin SAYAJT ..........L . ieneaas Respondent,

Agent’s Court—Omission to secure Agent specific Jurisdiction—Act
XV. of 1840+-Reg. XXIX. of 1827—Reg. XIII. of 1830.

A sanad issued to an Agent of H. H. Holkar, under Act XV, of 1840 e
snd Reg. XIII. 01"1‘.830 was held not to be invalidated by the omxssx_pn/ o
to enter the Agent’s na.\me in any list of exempted or empowered peﬁ‘sons
under Regs. XXIX. of 1827 axd XIII. of 1830.

-The omission to secure the Agenf: any speeific junsdmt]on under
Reg. X111, of 1830 was held to disentitle him from exercising any but
the inost ordinary which could be exereised vunder that law. - -

THIS was an action of e_;ectmenb instituted in the Court
of the Nyéy4dhish* of His Highness Holkar at Wpgérn,
to recover possession of certain lands situated in the village
of Bibi, in Tarf Khed, within the Puné District, within
the jurisdiction of the NydyAdhish, who held office under a
sanad issued by the Government of Bombay under Act XV.
of 1840. .

Sadéshiv bin Say4ji, tho plaintiff, claimed the lands as
held by him in person under a mirdspatra or grant made to
him on the 1st of June 1859, by an anthorised agent of the
Holkar; the defendants, the occupants of thesland, were
stated in the plaint to hold as tenants-at-will of H. H.
Holkar. '

The village in which the lands in question are situated,
and the village of Wépgamm, where the Nydyédhish held his ~
Court, both belong to His Highness, though sitnated within
British limits.

ST — An administrator of justice, a magistrate, s judge—Molestworth:
1.—13
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_ I8 . The defendants sllogéd they had held the lands in qties-
s‘;::,o,;;;" tion for sixty or Seventy years, and ilaa.; 111.16 ofﬁc_e: Ztate&

Y inti 1o power to do so.
Binz" s to have made the grant to the plaintiff op
Saran The Nyéyédhjsh of His Highness gave judgment for the
plaintiff, and his decision was confirmed on appeal by the
Judge of the Pund District. The following is an extraet
from the judgment recorded by T. C. Y.oughnan, the Dis-

trict Judge of Puné —

“ The points in this case are—

“Is the mirdspatre proved $o be irgegular and ineffec-
tive ? -

» . . .
¢ Should Sakharam’s (defendant below) occupation be re-
spected ?

¢ The Court does not find that the mirdspatra is either irre-
gular or ineffective. It was issued on the 1st of June 1859,
at a time when unquestionably the Mdmlatdir who issued it .
was in the exercise of full power. .The mirdspatra quotes
an order from the Court of Holkar as empowering the grant
which the present anthorities of Holkar refuse to communi-
cate. Sakhérém, to remedy this difficulty, moved for a
summons to His Highness Holkar himself, which the Nyayé-
dhish very properly refused to attempt to execute. The
' Court is of opinion that had the order been advantageous to
Sakhirdm it would certainly have been forthcoming ; for,
from the subséquent cancelment of the mirdspatra (exhibit
No. 54), it is to be presumed that the present managers of
the State are enxious td aphold Sakbhérém’s cause.

. “But- without resting on this order, the exhibit just
quoted sufficiently establishes the validity of the sanad
(until sufficiont indication of malversation be proved agaifist
the Mérfilatddr who passed it) to prevent the Court from
disregardidg it; for in revoking the mirdspatra it is dis-
tinctly recited that the ground of the reyocation is, that in
the order of the 6th of July 1854 the power granted to the
Maémlatdar to convey a mirds tenure was confined to gat-
kuli land. \Now in turning to this latter order (exhibit
No. 63) it is found to quote a previous report of the Mam-
latddr as containing proposals for granting in mirds the
© “Patilki” land, and representing that the would - be pur-
chasers were ready to pay the nazzardnd after a period of
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tyo monthe and jp reference o this proposition it probibits 1808,
suy other arrangement than the payment of the nasaring Sparoar
in advance. g - ’ : N N
. : Randiemy
“The Court will admit that there are certain indica- S,
tions that the mirdspatra might not have been granted, but
for the efforts of the Mdmlatdéar, who is found to have been
relieved of his dutids fifteen days after the paper was granted ;
but it was incumbent on Sakhiram to prove that there existed
manifest malversation on the part of this officer before the
Court would be justified in‘disregarding the document. Had
such been shown, then No. 54, the paper revoking the docu-
ment, would have®been effective; as it is, the Court is con-
strained to agree with the Nydyddhish, that the cause for
revoking the mirdspatra is not sufficiently shown to give
validity to the revocation, The Court cannot consider that
a mirdspatra can be cancelied at pleasure. There must be
some rhaterial defect in the issue of it to justify its avoidance.
Sekhérém’s tenure, however long it may have continued, is
only of the nature of a tenant-at-will, for he admits the land
“to have been a personal mirés of Holkar himself.”

“From this decision & Special Appeal was preferred to the
High Court. J L

The appeal was heard before Ersrrys and Tucker, JJ.

D;"bimjldl Mathuradds, for the appellant, contended that the
Nyiyadhish had not jurisdiction to hear the case; that the
Judgo had misconstrued exhibit No. 63; that the Mém.-
latddr who granted the miréspatra on -behalf of Holkar’s
Government ‘to the respoggdent (original plaintiff) bad po
suthority to do so; and thnt : His Highness had repuﬁig.t?(g
his acts. B - o

EssxNg, J., delivered judgment :—A. sanad was’ granfed,
under Act XV, of 1840, to the Agent of H. H. Holksr, uy- .
der which the provisions of Reg. XIII. of 1830 becawme
applicable to his case, and he became invested with the
powers therein contemplated. )

Reg. XIT. of 1830 empowers Government to grani to
jahdgirdérs, &c. mamed in' their list, sanads, authorising
them to try all original suis filed in their Courts, or :I-efgx-'xed
% them by the Judge or Agent.

The list of persons go 9@}{“@5#.1 is ia’PP,"‘rm,‘f"]F_tt:‘? Je
frsmed by selection from the list of persops exempted from
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the jurisdiction of:.the Civil Courts under Reg. XXIX,

E‘;‘“ %% ¢ 1827. Bat the list of empowered persons unlike that of
ITHOJ1 !

o
Sapa’suIv
Sara'm.

exempted persons, i to be in fourYand not in three) classes;
the first class consisting of persons whose decisions are on
gpecial grounds to be final ; the second and third classes con-
sisting of persons (included respectively in the first and s?cond
classes of the list of exempted persons) frgm whose demni9ns
an appeal is to lie to the Agent; and the fourth O].I&SS consisting
of persons (included in the third class of exempted persons)
from whose decisions an appeal i®to lie to the Judge.

The Agent of H. H. Holkar, it appears, has received
from Government a sanad under Act XV. of 1840. Butit
appears likewise that his name has not been included by

. Government in any list of exempted or empowerefl persons.

Two questions have, therefore, been raised in:limine,
viz, —

1st—Whether the omission to include H. H. Holkar’s
Agent in any Goverament list invalidates his sanad, and so
disables him from exercising any of the kinds of jurisdiction
specified in Reg. XIII. of 1830. ‘

/

2nd—If it does not, which kind of jurisdiction id the
said Agent entitled to exercise under that H%u]ation.

The Court is of opinion that the omission to assign H. H.
Holkar’s Agent to any particular class of empowered persons
(Jahagirddrs, Saranjémdérs, and? Inémddrs) cannot be held
to invalidate his senad, or disable him from exercising‘ 8
geuneral jurisdiction under Act XV. of 1840 and Reg.
XTII. of 1830, but that the omission to secure to the said
Agent any specific or superior kind of jurisdiction under the
lfltter Regulation, by including his name in any particular
l:tst, prevents the Court from recognising in him any jurisdic-
tion except the most ordinary one which can be exercised -
u.m-ier that law, viz,, the power, of passing judgments, from
which an appeal will lie in ordinary course to the Judge.

The Court is confirmed in these view

to the time when these questions i
H. H/’s Agent to the Juq N idie oy

- H dge, and special appeals to the Sadr
Divépi Adélat were repeatedly admitted and disposeci of.

8 by the fact that, up

-~
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- 'The prelﬁdma.ry points being thus Jetermined, ﬁxe 'Odurt

166
‘18868,

-proceeds, to dead with this special appeal*on its' merity; and S4FTARAX

finds that-the Courts belbw were in error in holding that the
mirdspatra or grant was issued by the Mamlatdar with
sathority, on the ground that he was empowered to issue it
by the order from H. H. therein specified, whereas thé said
order (exhibit 63).had been superseded by a later one (exhi-
bit 62), likewise produced by the plaintiff, the effect of which
was to leave the Mamlatdar without authority.”

The Court accordingly reverses the decrees of the Courts

below, and throws out the original claim with costs.
LN ' . Decree reversed,

Rec. v. Mir Sa’see Ka’ssamr’a ‘and another.

* Subordinate Magistrate—Jurisdiction—Aect I11. of 1857, Sec. 13.

. The rei:ealing section of Act XVII. of 1862 does not affect the powe}
of & Subordinate Magistrate under Sec. 13 of Act III. of 1857,

HE accused in this case were charged——Mir Stheb, under

meo.n

BAm NHIV
Sava’1,

Sec. 328 of the Penal Code, with *“ voluntarily cansing

hurt,” and both accused, under Sdc. 18, Act IIL. of 1857,
. with “ forcibly carrying away stray cattle from a cattle-
pound” at Jambisar, in the Broach District.

‘The cases were triod by the Second Class Sitbordinate *

Magistrate at Jambésar; and the prisoners, being convicted
s charged, were sentenced, Mir Séheb to twenty-five days’,

and the other prisoner to twenty days’ simple imprisonment. - *

An appeal wes entered against these convictions and sen-
tences to the Joint Magistpate of the District, who annulled
the same, under Sec. 427 of the Criminal Procedure Code,

83 he considéred that Sec. 18, Act III. of 1857 had been .

repealed by Act XVIL, of 1862, but did not consider it neces-
sary to direct the restrial of the ‘case, as the prisoners had
nearly completed their term* of mpnsonment when the ap-
peal was decided. .
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