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Bayley, for.the defetidant #~The plaintiff, by continuing - Aﬁ:ﬂﬁ

his suib after the settlement of issues, has lost his right. ) v,
Coucn, 4.:—1I think that the plaintiff is entitled o the . g;:;;?r

costs he claims : until the isgues are settled he has no means _ebal
of knowing what case his adversary intends to set up, dand if. .
he accepts the amount paid at the settlement of issues in-fall L
satisfaction, he does so at the earliest possible moment, and -, '
be is, ‘therefore, entitled to his costs up to that time, I

think that the fact of his having at first refased to accept the

money does not deprive him of his right to these fosts if he

does so before trial, I, therefore, hold that the plaintiff is

entitled to his costs up to and inchiding the costs of the
settlement of issues.

1".‘

.. LATE SUPREME COURT, EQUITY SIDE. . &' -

s : t
Ga’NeBA'T, wife of Nu'e Munamuap Da'rry.

, BHA’I.-?........'...-~.2..............................Plaint@ﬂ'., :

Taa'var Murra’, Executor of RAHIMATBA'L,

widow of Sa'sax Mi's Arur’ ............ ...Defendant.

Will — Charity — Charitable Bequest — Dharm — Gi}‘t in Dharm —
Stat. 43 Bliz, e 4. | ~

In the Will of ' Khoja Muhammadan written in the English language
and form, a gift of & fund “ to be disposed of in charity as my executor shall
think right,” is a valid charitable bequest, and it will be referred to the

proper officer of the Court*o settle s scheme for the application of the fund
to charitable objects, by analogy to Act 43 iz, c. 4. ’

Where, however, the Will is in the Native langnage, and the word )
“dkarm » or “ duram * is used, the word is held too vague and uncertain v
for the gift to be -earried into effect by the Court, the word diarm” or
X daram” including many objects not comprehended in the word “ charity”

‘a8 understood in English law. . .
THIS wa$ a suit instituted in the late Supreme Court for
the administration of the estate of one Séjan Mir Allf,
a Khoj4 Muhammadan of Bombay, who died in the year 1843,

Under his Will, which was in the English language and form, .

his widow, Rahimatbéi, became- entitled to his residuary es-
tate and effects for her life, with a general power of appoint-
ment by will. Rahimatb4i died in the year 1851, having short-
1y before her death executedher Will in the English language
and in English form. She thereby, after reciting the power
of appointment, bequeathed and appointed the residoary es-
tate of Sajan Mir Alli, and also her own separate property,
to the defendant, Thivar M ulld, npon certain trusts therein
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1868. __mentioned for the paymané of cerfilu chaffbable and other’
GumaBal pequests specially named, and ultimately in ma._nn.er*fol‘loyv#
‘Taa'vaz  ing :— that'is fo say, ongé-fourth thereof. to theq-'lght h?u‘s

MUY of my said late husband, SajamsMir Alli, for the time being,

" one-fourth to be disposed of in charity ag my executor. -sh_aljl\
think right, and the remaining two-fourths to my own heird
and legal representatives aecording t0 the laws a.nq ‘nsages
prevalent among the Khoj& Muhsmmadans.,” Amgng the
objects specially named of the bequests for charity wete, the

. following :—the building & public room and veranda and tenk

for the use of the caste ; the purchase of land near Mundid,

in Cutch, the producé of which was to be distributed to the

indigent poor of Mundié ; the purchase of rice and eloth to
be distributed to beggars and poor at certain places ; ‘the

“msintenance of a well for cattle t6 drink at; the supply of

* drinking water gratis to the public at the gate of the Custqm

House in Bombay in the hot weather, .

. e ® .

The case now came before the Court:on the petijion of the

plaintiff, GAngbai, praying (amongst other things) for, & de-
claration by the Court that the said one-fourth of the vesi-"

duary estate of Séjan Mir Alli, bequeathed by the Will of‘the

said Rehimatbéi to charity, was a void bequest, and that'the

. petitioner was entitled thereto, as the sole next of kin axd
‘beir at law of Sijan Mir Alli. -

34

The petition was argued before Savsss, C.J., Augast.i{%}’

White, for the petitioner :—The will of Rahimatb4i raust be
construed as if the word * dharmé ** or  daram ” had stood
“in the Willin place of the word « charity.” It must ke I;TE-
sumed that the tostatrix, being a Khoja Muhammadan, tded
that or some similar word in giving instructions for her Will.
The word “dharmd” or “daram,” as understood by Hindis
and others nsing the word, embraces many obj ects which would
not be held in Eaglish law to be a valid charitable use within
the Stat. 43 Eliz., c. 4, and this court bas refused to enforce
_-tx:nsts f?r “dharma,” or where an executor has .a discretion
gwen him to disposc of property in “dharma 2 Advocalo Geno.
val v. Damothar Madhowjes (a); Amenabebee and another v.
Futteg;bebee and otf-ier:s (8). In the present case the only differ- ,
:}x:ce is th?‘t the Willis in English, but the Court in constroing §
Wills ccus and oo e 208014 o he person i whoss
s r what the W05§?&§¥aﬂy used by that

{a) Perry’s Or. Ca. 526. - . . (8) Decidedt:

fhis Court in July 1862,
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person must have been. He a,lso c1ted Sreemutty Rabutly
- Dossee v, Szbchunder Mullick (c). SR

Green (Dunba.r with him) for the executor, Thévar Mulld:—

- The executor is willing to have the discretion given him
by the Will controlled, and to submit to apply the fund to
‘such uses and” ‘purposes as strictly come within the term
“ charity,” as used in HEnglish law, as for instance a school
or hospital. The bequests for specific purposes contained in
the Will are of a nature which might be comprehended under

the word “ charity,” and furnish some index to the intention

of the testatrix in using the word.

Lewis (Advocate General) supported the validity of the gift
as & good bequest to charity, and contended that it was-a
case in which charitable intent should be carried into effect
by the Court, and that the Crown should submit a scheme

_ He cited Chapman v. Brown (d).

‘Whiteyin reply :—The mtentmn of Rahimatbai comprised
objects not charitable with some that might be considered
charitable. Hence the gift could not be carried into effect.
The question is whether the word ¢ charity’”’ when used in a
.Will of a native is to have the technical meaning of a’chari-
table use under the statute of Elizabeth. He applied to the
Court for leave to adduce evidence (viz., the clerk who took
instructions, from Rahimatbai, on which her Will was pre-
pared,) as to the word actua,lly used by her.

-

i

\ The Chief Justice délivered the following judgment :—
This case bas-been brought before the Court irregularly
by way of petition. The decision which it seeks for should
properly be given when the accounts have been taken, and
the tause set down upon further directions; but as all the
parties interested are now before the Court, and have under-
taken to abide by the order upon this petition, as- if it had
“been 2 decree regularly made, I will, to save expense, make
“my order upon the amgle point presented for ad‘;udlcamon

It appears. that Rahimatbdi was a female.of the Khoyz
caste, which, althengh Muhammadan in religion; has been
held to have adopted and to be governed by, Hindd customs

(e) ('Vloo Ind. App. 1. "7 (d) 6 Ves. 404,
1~—10 - .
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and laws of inheritance. She became possessed of very con-.
siderable property, and died in 1850, having shortly before
- made her Will, which was prepared in the English language,
and in the office of an English solicitor of the late Supreme
Court, who hag recently left Bombay. Rahimathéi executed
that Will, which was attested by her English solicitor and
others, After some special bequests, and after nominating"
the defendant, Thavar Mulid, her executor, she directed the
residue of the property to which she was entitled to be
divided into four parts, and as to the only portion now under
consideration she devised as follows : — “ One-fourth to be

 disposed of in charity as my executors shall think right.”

The object of the present proceeding is to obtain a decla-
ration of the Court as to the validity or otherwise of that
devise, upon the ground that the plaintiff, in her own right,
and by deeds of assignment and compromise with all the
parties in the suit, now represents the rights of the Khoj4

or Hindd heir-at-law in reference to. this one-fourth of the
residue. ' ‘

It is admitted that, upon the face of the Will, the devise to
charity is perfectly valid, and such as the, Court under other”
circumstances would be bound to give effect to: but it is
alleged that as the testatrix was a Khoja, and necessarily
influenced by HindG usages, the word * charity ”> contained -
in her English- Will must be construed with reference to
Hind& notions of charity,” which are expressed by the
Hindd word “ dharm  that the late Supreme Court, as well
as the present High Court, have frequently declined to Carry
out devises to charity under the description of  dharm? in
Hindt Wills, because it embraces many objects of benevolence
not recognised as charitable, such ag giving feasts to Brah-’
mans, &c., and consequently that this Court should refuse to
carry out the present devise to “charity,” declare it to be

Yoid, and the property to belong to the plaintiff as represent-
ing the heir-at-law of the testatrix. :

The petitioner proposed to call the Native clerk of the solici-
tor wh? prepared the Will, for the purpose of proving that the:
testatrix gave instructions for her Will to him, in the Native
language, and.that she made use of the word « dhq |
pressicg her wishes
also that “ dhamm”

Will, 1 declined ¢
for tha

rm* in ex-;_,
with respect to the present devise, and,
Was rendered “ charity” in the‘Eng]iSh
0 receive that evidence, as it was offered;,
purpose of proving by parol thai the testatrix intended

\



ORIGINAL CIVIL JURISDIOTION. . o 75

something different from that which is clearly expressed _ 1865,
en_the fiioe of the instrament which she signed as her Will, Gaesst
and I felt the loss inclined to gdmit it, because such evidence, Tra'var
was avowedly offered for thq purpose of defesting the in., ‘U
tention of the testatrix in thi§ particular. There is ng rule

more sitictly carried out than that which prohibits parol eyi-

dence from being allowed to contradict, vary, add to, or Sub-.

tract from, the contents of a Will. In Jarmsn on Wills,
p- 337, it is laid down that “the principle of that rule evi.
dently demands an inflexible adherence to it, even where the
consequence is the partial or total failure of the testator’s -

intended disposition.” The case of Goblet v. Beechy (o) is a

clear authority to this extent, that the evidence of a person

who read a godicil, and who in reading stopped to ask the

testator the meaning of a particular word (which had given - .
. rise to the suit), could not be received to explain the sense

in which the testator intended it to be understood, I think

that case in principle rules the present, and that the evidence

'_ offered shauld not be received.

The testatrix was not obliged to make her Will in Englisk;
+ but having selected that language to convey_her intentions

i ~under the safeguard of an English solicitor, the Will must,

after thirteen years, and in the absence of any allegation of
deception or fraud, be now taken to have intended what
is clearly expressed -in it. Her gemeral object was clarity,
and the Court cannot be called oxf to speculate upon the par-.
ticuler views she might have had with reference to the ‘
classes of objects upon which that charity should be con-
ferred, beyond what she hgs thought prbpgr to express by the
language she has employed. The Will is of considersble -
length, goes into great detail with reference to specific
bequests to individuals and charitable and benevolent ob-
jects, and has been evidently prepared with much consider-
ation and care. : ) I
The executor, who was empowered by the testatrix. to
select the objects of charity, has not made any claim. to
exercide What power differently from what this Court would
direct, but, on the contrary, hag appéared at the bar to con-
sent to any scheme which may be settled, within the extensive
range of objects defined as charity, equally by Hindt usage
as by English law and judicial decisions, '
The case of Sreemutty Rabutty Dossee v. Sibchunder
Mullick (6 Mooge Ind. App. 1) wae relied ypon as an antho-
(¢) 8 Sim. L. J, Oh. 200 ; on Appeal ; 2 Russ, & M. 624,
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rity that the word ¢ charity” in this will should be coustrued
with reference to the position of the testatrix as Khojé in
caste, and consequently influenced by the Hindi notions of
¢ charity,” which are expressed by the word  dharm.”  That
case, when examined, does not appear to bear much upon
the present question. The Privy Council arrived at its con-
struction of what the intention of the parties was, not from
evidence dehors the deed, but from recitals and statements
contained within it, and thus held that the very strong words
“ to be her sole, absolute, and proper monies, to her separate
use,” were by those recitals and statements cut down to the
limited interest which a HindG widow in Bengal takes in
property descending upon her, as heir to her husband. It
is to be observed, that although the parties to that Englich
deed were elt Hindls, and do not appear to have beon ac-
quainted with the English language, yet no attempt was made
to offer evidence of what the intentions of any of the parties

were, although the instructions were most probably given
in the Native langnage. - :

"~ I must refuse the prayer of this petition, and declare the
devise to charitysto be & valid bequest of one-fourth of the
residue of the property in the pleadings and petition men-
tioned, and refer it to the Master to settle a scheme for the
application of that sum to charitable objects. The executor
to be allowed credit, in passing his accounts, for costs of his
appearance upon this petition. The Advocate General to
have his costs out of the fund, the petitioner, Gangbai, to pay
her own costs; and the Advocate General and the executor

o be at liberty to submit schemes to the Master for the ap-
plication of the fund in charity. '

Nore BY THE REPORTER.—In sccordance with th .
to, in the case of the Advosate G e wi e decigion sbove referred

i e Ad eneral v. Damothar Madhowijee, is a decision of
%nulsﬁa, Ohief Justice, in July 1839, in a case of Prdpjv;vam,’dcis Tulsidds v,
! evkivarbai and others. The following observations ocour in bhe Chief

ustice’s judgment in that case : “ I called on the Chief Translator to lef me

know what Native word was used in the Will, and what i ing i
A ts precise meaning is
Tt was ¢ dharma,’ and he says that the Sansc;'it word ¢ dha.rg‘c’ meansy reli;lgouﬂ

and charitable objects in ge 1 j religi i
e charitable ol sjene n general, such as (1) religious practice ; (2) another

- ; (8) giving charityin ; emgelvés
The Chief Translator then sta.tesgftbat orcyiina;gr?ll}ez;]g ggr?%:sllmsghmeaﬁ;;»
g}l\‘;s gte}:e.rz.l and the other more limited, and that according {g the Hindk
ohi m?: ; d mbayu ;zy good work, such as founding any charitable institutios
Witson Oﬂ'h,_ vo. Slnc_e the case was ab bearing I have requested i
ot g o Sy 19189 Lo avone o

vie t arm’ generally, an i 8
lst&:;i% ‘::orrrgl‘c‘i; iu,s; lrg cl}ll a Will. Iﬁ[e infogms me ythat (ilt ?; scgelrlilv‘:él ?rtofﬂ::

‘i, meang obligation and duty, an jon gives
:ﬁ:a;:és:aimmngs of the word ‘dharm’  The six ﬁrgif. aa.ri Ifb:h:;glli:'bl‘ o
vl Sthn 1 ogfse, but the 7th is virtue, generosity, charity conformable ¥
faty ; Sth, Justice personified ; 9th, the advancement of peligion, chayitss
nee; and he states that it is in the last ge het it is nsetind

»
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Will, and conveys the ides of benevolent ihtention, such 28 feeding priests 1863.
and animals, providing wells, roads, medieines, hospitels, &c., all which- TGa'NeBAT
matters are left to the diseretion of the exggutors by the use of the present .
exprossion. It thns appesrscthat the word ¢ dharm’ used in o Hindt Will, Tai‘var
without any qualifying expression, ineludes a great nnmber of objeots which  Myrra'.
come within the meaning of the English word ¢ benevolent,’ as contradistin- .
guished from ‘charitable’ in the sensggiin which the latter hasbeen construed
by English Courts since the 48rd Eliz. In the well-known case of Morica
v. The Bishop of Dugham (a) it was ‘decided that abequest t * charitebleand - '
benovolant. purposestis too vague an indication of the testator’s intention for
% valid gift to charity, and that such o bequest must be held void, anfl be
decresd: to fall into the residue. The Presidency Conrts in India haye, I
believe, withont eXception, adopted the construction placed upon the word
. ¢ charitable’ by Counrts in England, and applied it to Hindé Wills. 'The reason
given for thia ine of decision has been that as Hindt Wills derive their effi- o
oacy not from Hinda law, but from English procedure in ‘Indis, smch Willa . ;
must sbbmit To be governed by similar rules of constrnotion. This is & yule <
of convenience, and certainly this Court wonld not willingly infroduce a prac-
tice whereby it would be obliged to include within schemes for the distribu- :
tion of such fands the feasting of Brakmany and giving dinners to all the -
members of a caste, &c., which it would do if it were to carry out all the
trusts .included avithin the meaning of the Native word ¢ dharma.”’ The Advo-
cate General has, relied on Baker v, .Sutton (b), where a bequest for ¢ religions .
and charitable purposes’ was held good, and he contended that ¢ dharm’ came .
within the principle of the decision in that case. He also relied upon a news.
paper report of the case of Ramgopal Bonmerjsa and othors v. Sibkissen Bon-
#erjes (decided in Calcutta in May 1858), where a bequest in a Hindf Will for
‘religiond and charitable purposes’ was held to ‘be a walid bequest. It ap-
* pears in that case that the Will was in English, the festator and persons
~ interested being Hindés, and the clamse in guestion was as follows :—¢ The
;- fifth or share is to be invested in Government securities, commonly -
_ " galled Company’s paper, to be called religions trust fund, and the annual :
" income thereof is tobe devoted to religions and chafltable purposes under
the directions of my ‘executor’ The Court in Calputts, on the authority .
ptincipally of the cases of Baker v. Sutton and Townsend v. Carus (c), held that
a 'bequest for ¢religious and charitable purposes’ withont the additién of the
word ¢ benevolent,” or -the expreggion of any other purpose, wag a vyalid
charitable béquest, and that in the case before it effect onght to bé given to
‘the disposition in question, by directing s scheme to be prepared within the '
43rd Bliz, In thaf oase the word ¢ dharwg’ was not used, and the Qourt held
the beqnest gaod, as it would have been héld in Bngland, upon the authority
of the oases veferred to. In dirboting n scheme it ordered the Master to have
regard to the fact that the testator was a Hind. Themeaning of that direc- )
tion wag, that the scheme should include objects from which Hindfis might )
derive ndvantage as well ag others, .Neither of the caseos relied upon go-
verns the present, and I see ndigood reason for differing. with the depigion
of thig Court in the case of The Adwvocate General v. Damothar Madhowjee.
I, therefore, hold the devise in ‘ dhatma’ to be void, for vagueness and un-
. tertainty, The effe¢t will be that the property, being vndisposed of, must T
descend apon the heirs and reprosentatives according to HindG Law.” -

In several recent cases in England the question has been dlscussed how far . N
truats for the benefit of animals are good chariteble gifts. Inthe case of The
University of Lomdon v, Yarrow (d) the bequest was “for the founding, eatab-
lishing, and upholding an institation for investigating, studying, and, withont
charge beyond immediate expenses, endeavouring to cure maladfds, distom.
pers, and injuries any quadrnpeds or birds useful o man may be found
subject t6: for ‘and towards which purpose of founding, establishing, and
upholding euch animal sanatory idstitution,” &c., and it was held to be a .
valid charitable bequest. In the cage of Marsh v. Means (¢} the opinion of
Wood, V. C., appears to have been that the prevention of cruslty to animals,
and the advooacy of humanity towards animals, wonld be a good charitable
purpose, thongh unsécompanied, asin the case of The University of London v.
Tarrow, by any refénce to utility to or- improvement of man.

6) 10 Ves. 540.  (5WKeen's Reports 224  (c) 3 Hare 257
@7 T B R glansit oy 42131 De G. and J, 78,
. () 3 Jur. N.B.79% -

.
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