ATPELLATE CIVIL JURISDICTION.

Special Appeal No. 21 of 1863. )

- Buava'stand others ... Appellants.

Hasaxy Miva" .o, Respondent.

Prescription—Amual Allswance paid for upwards of ¢ century—Iném.

For upwards of a century the holders of an Inim had paid an annual
]lowance to the parties répresented by the appellants, plaintiffs below.

Held (Tucker, 1., dissentiente) that the recipients had acquired a good

title to the allowance by prescription, and that an original grant fora .

sufficient consideration must be presumed.

HIS suit was mstltuted by Bhavini aud others against _

Hasan Miyd, the inémdé; of an indm village, to re-
Covliar_ﬁ'om him the awmount of a certain russum or annual
al!okf‘a,nce. which they alleged to bo a charge on the {ndm, in
arrenrs for six years, and also to establish their right to re-
cover the-same in future.

The defendant contended that payment of the allowance
in guestion was not provided for in the grant of the village;
that his predecessoxs might have paid the money voluntarily,
but that plmntlﬁ's had mo legal claim against him.

The Munsif of Kada, A'zam Anéndriy’ Ke%hav, held the

claim proved; and awarded for plaintiffs,

On appeal against this decision, the Assistant Judge of

Ahmednagar, W, H. Newnham, found that the allowance in
question had for a century or more boen paid to the party
represented by the claimants by the incumbents of the indm,
but therc was nothing to show that payment wag not optional,
or to prove that it was a legally enforceable claim, as it was
not contended that any services wefe rendered in return for
the allowance. He held that it evidently belonged to that
class’of  maktd russwins” and similar haks which were practi-
cally abolished, and that if defendant declined to pay 1t he
could not legally be compelled to do so.

He, therefore, reversed the Munsif’s decree with costs.
Plaintiff preferred a special appeal.

The case was heard in the first' instance by a Court of twe
Judges, NEwron and Tucker, JJ., but these having differed
in opinion recorded the following minutes +—

* Nzwron, J.:—~The receipt of an annual. allowance for a
century or more under the circumstances found to have existed

1863.
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in this case appears to me to give a title by prescription to

B the recipient, and to absolve him from the necessity of show-
Hamax Miva'. ing the origin of the allowance, a sufficient consideration for

it being in such o ease presumable,

Tucker, J.: —There is no proof in this case that there
was anything but a voluntary payment made by the original
holder of the indm estate, and continued by his descendants
till the succession of the present incumbent. An indmdar
(Muhammadan) being only a tenant:for life, I concur in opi-
nion with the lower Uourt that no particular incurabent could
charge the estate perpetually with a payment of this kind,
and that the present holder is not bound to continue the pay-
ment merely because it has been received by the ongmnl
payec and his representatives fora porwd exceeding thin y
years. The present holder of the indm appears to have bpen
only thirty-one years of age in A.n. 1858, so that he per-

sonally could not have made the payment for thirty years.

The Court thercupon referred the case to a third Judge,
under the following writton order of rofer ence — "

We refer this casé for the decision of a third Judge on
the questlon whether the speeial appellant has by Iength of .
possession obtained a’ title to the continued payment of the
annual allowance against the original grantor and his repre-
sentatives, :

Fonrnes, J., before whom the case came on thig reference,
recorded tho following minute ;~—

The Assistunt Judge finds it proved that the allowanece
had been paid probably for a century or more, but that it is
not proved that the payment was not optional,

I think that the allowance having been paid’ for the above
period with the cognisance of the original grantor and his
ancestor, and without their having taken any steps to pr otect

themselves, special appellant’s possession must now be re-
ceived as proof of sufficient right of property.

Per Curiam:—The decreo of the Assmt&nt Judge is re-
versed and that of the Munsif conﬁrmed with costs.

Decree veversed,
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