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possession otherwise than the law. had provided ; a.nd Rule 6 __1803.
of that circular had enacted, tHat, upon. resumption of an 1‘.’;’;’:&1 3
iném in occupation, the possesgion might be continued to the aers ot ol
indgmdér, whose glaim to exemption-was disallowed. In the ’
present case Jindrdhan was the person so desigmated, and
the. Collecto®s grant could only have the effect of deelarmg, '
that Jandrdhan, as thé heir of Bhéavkar, was the pérson. itdi- .
cated by that rule to be enititled to remain in possesgion, 80
~ long as he. paid the assessment. It granted no new title; it
was merely declara.tory of the legal right which by law vested:
in the hen' far the benefit of his dncestors’ creditors.
Then the a,ppel}ant clanmng tltle under ‘Jandrdhan, can
have no bettef title tharl the latter had ; and as Janérdhan’s
" title was subject to all valid incumbrances created by his ances-
r Bhaskar Joshj, the appellant can claim no benefit under
s alleged deed of sale in 1858 until the respondent’s chargs. A
hall have been first satisfied. .
Our decision has reference solely to the case of an indm in
occupamon, which this was.

We confirm, the decree avith costs,

s
-+ Deeree affirmed.

* a WQM
qu,ml Appaa,l No. 286 of 1862. Aug, 3.

“ TriMpak A'NANT Appr’llant
Gord’ LSHET bin MAHA DSHET MAHA DU, &

Ed

minor, by his gnardian SATYABHA MA'BAL Respondenl ,@' iy ,@.. A

Hindé Low—Manager—Purchase from Manager o_f an’ Undivided 4 = . i gl
Family-+Onus Probandi,

If a person, dealiug with a Hindé represénting hxm’helf’ to be the repre-
sentative and manager of an undivided family comprising infant members,
can show that after reasonable inquiry he believed in good faith that the
person 86 representiug himself was entitled to act “and wds acting for the -
family, and that the traussetion entered into with him by such manager
was entered into for some common family necessity, or for the benefit of
the infants, such aet of the manager is valid and binding om,t the minor
members of the family.”

THE appellant originally brought his suit in the Court of
the Munsif of Punf, to recover possession of a house
which he alleged the defendant, Gopal, who was the uncle of
the thinor defendant, and manager of the family, which was °
undivided, had mortgaged to him,in the Shalivihan year1779,
1o secure payment of Rs. 90 which he had advanced to him.
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1863, This deed was one of conditional salo,. and provit.iod thfﬂ.: if
“TwiMpax 4o pyouey securcd thereby was not paid by a certain spe.clﬁ.ed
* xrnr date, the house was to be considered as sold to the plaintiff.

The term specitied in the deed had passed, without payment

Gora LsnrT
M. Mauyor, ) B .
' of the moncy, and the plaintiff claimed possession of the house.

Defendant Gopil appeared and confessed judgment, agree-
ing to vacate the house sued for within a mionth. The minor
Jetendant did not appear.

The Munsif of Pund, A’zam Moro Raghundth, decrecd the
defendant who Lad appeared, to pay the amount advanced on
the mortgage, and interest. '

From this decision the plaintitf, Trimbak, appealed, and
tho Joint Judge of Pund, H. Newton, reversed the decnjes:
of the Munsif, and remanded the case for_ further investigle-
tion, with leave to the gnardian of the minor defendant §o
put in an appearance and producc evidence.

)

The Munsif accordingly took up the case again, and g 0
infant defendant, Mabddu, appoeared by his gaardian, and et
ap us bis defence that, though defendant Gopal was his undle,
they were divided i interest ; that the house in dispute was
their ancestral family property, and that his uncle and him-
sclf had oceupied it in cqual shaves ; that as Gopal was sen¥r
to hiy (defendant Mahédun’s) father, the title-deeds of the
house had becn made out in his (Gopdl’s) name, but that he
had no exelusive title to alienate it, and bad gone beyond
his powers in mortgaging and selling the whole of the house
conditionally to the plaintiff.  He also alleged that the trans-
action was acollusive one.

The Munsif, on a re-hearing of the case, found on the evi-
dence that defendant Gopal and Satyabhdmébai, the mother
and guardian of defendant Mahédu, bad been living separate;
that the deed sued on had been executed collusively, to
injure the minor ; that the share of the latter remained in his
guardian’s possession ; and that, under all the circunistances,
he saw no reason to alter his former decision, awarding the °
plaintiff the amount advanced on the mortgage, and interest,
to be recovered from defendant Gopil alone.

The pluintiff again appealed, and the District Judge of
Pundi, "I C. Loughnan, found that the separation of interest
between the defendants was not proved, and held that the
transfer of the whole of the house in question was not lawful,

as

s, according to the Hindd law, defendant Gopal would not
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be justified in selling the whole house, unless there were no
“ other means of supporting the family, or if any great calamity
of & public kind aross, or for charitable purposes: that the
onus of proving suok necessity lay on the purchaser : thet no
such proof had been adduced by the plaintiff, and, therefore, -
the plaintiff’s purchase was valid only to the ekben’q of Gopal’s

1803,

TRINBAX
. A'NANT
v,
GoPA'LESRET
M, MAHA' DU

share in the house in question, He accordingly-amended the -

Munsit’s decree by adding'a direction that the plaintiff should
be put in possession;ef hialf of the house, unless the amount
due o him was paid by defendant Gopal, .

' The plaintiff preferred a special appeal to the High Court, on
the grounds—1st, that the District Judge was in error in lay-
ing on him the onus of proof'to show that the transfer by Gopal
of the minor’s share waslegal ; that, according to- the prineiple

id down in Special Appeal No. 4338 (Harrmgton s Reports,

1. VIIL, p. 159); it was not necessary for him to prove
is ; and; 2ndly, according to usage having the force of law,
the transfer by the managing member of a Hindii family of
property belongmo tq the family was bmdmg on all the mrem-
bers of the family.

The special appeal was argued bcfore Savsex, C J., and

Foepzs and Warpry, JJ. *

Madhavrdv Krishpa and I’andtu wng _Bahbfmdra for the
appellant.

Ganesh Hari £+ the respondent.

+

SAUESE, C. J., delivered judgment:— The question pre- .

sented for the demsmn of the Court is, upon whom rests the
onus of proof as to the legrlity or otherwise of the alienation
by defendant Gopul of the infant defendant Mahidu’s share
in‘the house in question? It was insisted that it lay not upen
. the purchaser, but upoi the minor, who questions the validity
of the sale, The plaintiff claims the house by virtue of a
deed of conditional salo executed in his favour by the defend-
ant Gopal : his nephew Mahédu, a minor, represented by his
mother, Satyabhémibii, resists that claim, on the ground that
the transaction was collusive, and one beyond the power of
Gopal to effect. The Judge has also held that the ‘transfer
of the minor’s share is invalid, as it was not shown to have
been made for any of the purposes set forth in the Shastras.
We consider, however, that the J udge has mot correctly
framed the issaes for trial, and that the case must go down
for re-trial. . ,

It seems to us clear that whero there is an undivided Hindd
family comprising infant members, there must of necessity be
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TTRinBAR o)) fumily property to carry on the

ANA'NT
e

BOMBAY HIGH COURT REFORTS.

ts concerns, and if the manager

some person to manage 1 .
trade, if such anact be

necessary and for the general good, it will be valid. This is

GoPATSHET o cace in which the manager sells the family house. It isan

M. Manr'vu.

o

act of a very strong character, and, aceording to the Shﬁsbms,
some strong necessity must be shown to justify it. No suffi-
cient exigency has been made out upon the casc as it stands:
but we do not think it has been properly investigated, and
will, therefore, reverse the decree of the District Judge, and
remand the case for re-trinl.upon the following issues :—

16i—Was there collusion betwcen the plaintiff and the de-
fendant Gopil with reference to the assignment of the house in
the plaint mentioned ?

The Munsif states that it was a collusive sale got up %o
injure the minor. If the Judge find that there was such col-
lusion, it will end the case, but it he doés not find .collusign,
then he should determine the following poiuts :—

2ud—Did the plaintiff, after reasonable inquiry, believe in
good faith that the defendant Gopal was entitled to act, 'Pmd
was bond fide acting as- representative and manager of the
undivided family at the time and for the purposoes of the bor-
rowing and mortgage in the plaint mentioned ? And if so,

3rd—Did the pluintiff, after rcasonable juquiry, believo in
good faith that the money borrowed by the defendant Gopal
was bond fide borrowed for, and intended by the latter to be
cxpended upon, seme common family necessity, or common
bém?ﬁt and use of the undivided family, or any and what
portion for the particular benefit and advantage of the minor,
Mahadu ? ) .

Athly—Was the money borrowed, or any and what portion -
thereot, so expended ? -

The onus of proof to be upon the plaintiff upon the second
and third issues, and ‘upon the defendant.on tho first issue
with liberty to the defendant Mahédu to produce evidenc;
generally.  The District Judge is to pass a deeree on the
merits. Costs to follow the final decision.

The effect of this decision will be that if the plaintiff after
reasonable inquiry did in good faith believe that Gopal was
manager, and wanted the money for family purposes, he will

¢ be entitled to recover. A purchaser from a manage; is only

} bound to inquire whether the nioney was borrowed for a legi-
]

- himate purpose ; and if satisfied that it was, he will be entitled
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to protec'tion against the claim of any member of an. undivided 1863,
family who was a minor whem the transastion took place; the Ao
latter must be- held bound by ‘the ats of his manager, -
. T : A . GoPA'LSHET
- Decree reversed, M. MAEA'DU,
NoTe.--As to‘ﬂx: blf‘dell of proof in cases of the sale by the manager of
the property of ar undivided Hindd family, see further 2 Bom:'H. C. Rep., -
pp. 23, 306, 348, ond ed.; 4 Bom. H. @, Rep., A. C. J, 169, and cases -
there cited,—Ep, 2nd’ed. - - .
. : Ad L ]
‘ RE : Aug. 4.
.« Special dppeal No. 155 of 1863,

SANTU.....oovivii i e, e Appellants.
Ny'za'van bity Toxa'sr a®d Mana'ou Sagms’-  «
Mot A, T *. Respondents.

Separation— Evidence—=Recital in Deed of Mortgage.

A recital in & deed of mortgage granted by one of two undivided brothers
to = third party, that a division had taken place between the mortzagor and

_his brother, is no evidence of separation as against,the latteror his repre- 1"

sentatives,

NA’RA'YAN and Makddu, respondents,the plaintiffs below,
instituted this suit in the Court of the Munsif of Kada,
in the Ahmednaga:_c- District, against Santu, the father of the

- appellants, to recdver possession of a house whichthey asserted

one Yessu, the brother of Santu; had mostgaged to ﬁim bya "~

deed bearing date the 13th of Bhadrapad Yadya Shake 1779,

One of the stipulations in this deed was that if the amount

advanced on the mortgage was not repaid within six months_
from the date, the mortgage should merge into asale ;and that

period had. passed Withou% redemption of the mortgage,.

-

Santu‘.havingrdied subsequent tq the filing of the suit, B

the names of his sons were entered as defendants, The de. -
fence set np was that no division of interests had taken place
between Yessu, the grantor of the mortgage, and defendants’
father, Santu ; that, therefore, Yessu could not by his,scle act
alienate the property in dispnte ; and that Yessu was imbecile
at the date of the mortgage and conditional sale.

The Munsif of Kad4, Azam Anandrav Réjérém, found the
plaintiffs had failed to’prove payment of any consideration for

the mortgage ; thet they had never been in possession of the

mortgaged property, and had not brought forward the claim
during the Jifetime of Yessu: he, therefore, rojected the claim
with costs, . - ‘ .
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