BOMBAY HIGH COURT REPORTS.

Special Appeal No. 394 of 1863.

Appellant,

wes. VISHENU TRIMBAE .vvevecieriniiensnneaeen PP

Aue T\’TI.\' alias Va’supEv Paxr, deceased, |
by his son and heir RA'MKRISHNA ... Respondent.

Indmdar in Possessi’on—Mortgage—-—Resumption of Inim by Govern-
wment—Effect of Resumption of Indm on Title to Lands.

An inemdér having granted several mortgages upon his éndm lands
died. The right to hold the lands rent-free was ru!ed by Got:'ernment to
have ceased upon his death, but the lands were continued to his represen-
tatives subject to the payment of assessment, under tvhe Government Cir-
cul;;;’flf—lt?l;):jc' the originul estate in the lands was not destroyed; that, .
no new title in the éndmdér’s represcntatives was cre.'l.tfzd, and.that‘thc}-
lands continucd chargeable in their hands with any valid specifie licns
created upon them by the indmdar.

HE previous proceedings in this case, and the judgment
of the late Hadr Court remanding the case for further
investigation, are reported in Vol. IX,, Part I., p. 107, of
Harrington’s Reports.

The District Judge of Pupd, T. A, Compton, who
tried the case on remand, rejected the claim of the appellant,
Vishnu, who had filed the original suit to raise an attuch.
ment placed by the respondent, Téti4, on certain lands for-
merly held in indm by one Bhéskar Joshi, against whose

,

representatives Tidtid had obtained a decree. .

Vishnu appealed against this decision, and the Court
ordered that the District Court should try the following
158008 —

1. Was the land formerly held in indm by Bhiskar
Joshi. .

2. If so, has it since been determined by competent

authority that it has Japsed to Government,

3. If so, has it been since granted by Government to
another on a different tenure, as alleged, and has it been
lawfully derived by Vishpu Trimbak from that other.

The Acting Districte Jud
in the affirmative with re
and with regard to the th
vernment to Jansrdhan
tenure, and that
6, laid down in R

ge, Baron De H. Larpent, found
gard to the first and second issues ;
ird, that the land was granted by Go-
Bhéskar under the Revenue Survey
it was so granted in accordance with Rule
evenue Circular No. 2449 of 1854, by which
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preference is given to a dispossessed indmdar to take up
lands which have lapsed to Government. He was further of

opinion that the sale to Vishnu Trimbak was not lawful, .

because when the land was gold, one of the claims on it was
for the amount of & decree held by the respondent, Rém-
krishna Visudev, whose claim was not affected by the land
lapsing to Government, and changing from indm to khalsat,
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He held that the claim was good at the time the deed of sale

was executed. . .
The Appeal was argued befoxjé SaussE, C. J., and Forses

and WarpEx, JJ, .- oo o ’
Westropp and Dhirajlél Mathmréadas for the appellant.
Dallas, LL.D., and (fanesh’ Hari for the respondent,

. Saussz, C. J., delivered judgment :—This case invélves a
&lllestion of some importance, as the ﬁoint for decision is,
whether indm lands, mortgaged by an indmddr, whilst in the
argtual occupation of himself or of his creditors, conitinue liable
to such charges after the grant in indm shall have been re-
sumed by Government. <

The facts are shortly thesc.’

One Bhéskar Jdshi granted several mortgages upon his
lands held in indm, and died in 1829, leaving no heir of
his body, but only a son by adoption, called Jandrdhan, The
respondent was the puisne mortgage creditor, and having
filed a suit against the widow of Bhdskar and Janirdhan as
his heirs, he in 1833 obtained a decree, but upon applying
for execution under it in 1834, an order was pronounced
that the several unsatisfied decrées against these indm lands
should be paid according to their priorities, The profits
of the lands appear to have been so received until 1855,
when Lakshmibéi, the mother of Janirdhan, prior to August
in that year, paid off a balance due to one Bhik4ji, a prior
decree-holder, who was in possession of the lands.

Very shortly after (on the 7th of August), the Tnéra Com-
missioner declared the indm lapsed for want of heirs of the

body of Bhidskar, and it was “resumed” by Government. -

The necessary information and directions were given to the
revenue authorities to carry out that order, and upon the 18th
of Angust the Collector made a grant of these lands to Janér-
dhan, tho heir of Bhéskar, under the Revenue Survey tenure,
and in accordance with Rule 6 of the Government Circular
No. 2449 of 1854, which directs that if the claim of an indin-
dar, who is in occupation of land, be disallowed, he is never-
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theless to be permitted to continue in possession so long as
he shall pay the full assessment imposable on the land as
khdlsat land.

The respondent, having found that the decrees prior to his
own liaa been thus paid off by Lakshmibdt in 1855, applied
in November 1836 to attach the lands under his decree ; but,
not having the original decrce in his poessession, his applica-
tion was refused until 1859, when he produced it, and obtained
an attachment against these lands.

The Judge below has found Eflat, owing to the existence
of prior claims, the respondent’s deerec could not be enforced
prior to the 28th of July 1860.

It appears, however, that upon the 24th of Junc 1857 Jandr-
dhan had presentod to the authorities a petition, accordinfg
to the Survey rules, praying for permission to resign the lands
in favour of the appollant (Vishnu Trimbak), to whom, !
stated, he had previously mortgaged them. Vishpu pl-
sented a kabuldyat to tho Revenue Officor, and was allowed
into possession in accordance with the Rule of Government
No. 5593 of 1818.

On the 23rd of July 1858, Janfrdhan #ssigned all his in-
terest in the lands to Vishnu (the appellant) by a deed of sale,
The appellant, relying upon the title so obtained through Ja-
nirdhan, filed a snit to raise the attachmoent, under which the
respondent had seized and got into possession of the lands.
The Judge at Puné nonsuitcd the plaintiff, who now appeals
against that decrce, and has contended before us that the
legal effect of the “ resumption of the lands” in 1855 as a
lapsed indm was to destroy altogether the estate in them
which had been vested in Bhéskar Joshi; and conseoiuently
to render inoperative, from that date at least, any specific in-
cumbrauces created by him upon these lands ; and, secondly,
that by the Collector’s grant to Jandrdhan in 1835, after
“resumption” a wholly now interest in the lands was given
to him by the paramount owner, and that the interest so
acquired was not liable in his hands to satisfy the specific
charges created by Bhéskar Joshi.

On the part of the respondent, it was, on the other hand
msisted, that the estato which vested in Janardhan, as recog:
nised by Rule 6 of the Government Circular No. 2449 of 1854,
was n coptinuntion of the estate of Bhaskar Joshi, although
m a madified and less valuable form ; and that the erant by
the Colleetor operated only as a confirmation of thatbestnte.

]
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Tt will be necessary to examine what estate Bhaskar Joshi __

had in those lands, available to satisfy the charges created by
him upon them, and, next, what estate Jandrdhan obtained,
under the grant from the Collector in 1855, after the  indin
was “ regumed.” ' e '

*

The nature of the estafe which Bh'\skar Ji os]n had must
be ascertained by a consideration of the title.. recogmsed in
such grantees by the existing Government, and the extent of
that recognition is to be deduced from Reg. 'XVII. of 1827,
viewed by the light thrown upon it by Act XT. of 1852, and
the Legislative interpretation placed upon the provisions of
both by the Resolution of the Governor in<{ouncil of Bombay
No. 2449 of 13th January 1854, which was framed under the
rmthority of Sec. x1, of the Act of 1852,

y Reg. XVIIL. defines the relative rights in the land and
s produce, of the Government and the subject, and of
the superior holder and the tenant,” and the Act of 1852
declares the rules under which titles of claimants under indm
grants to exemption from land revenue arc to be adjudi-

cated upon,

In addition to the above must be borne in mind the
Government interpretation of the rules regulating “the rights
of occupants of land and sub-tenants,” as pubhshed in
No. 968 of 1855, wherein it is expressly stated, in Rule 1,
that “the object of the rules of the Revenue Survey is to
constitute all occupied land saleable and heritable property,”
and in Rale 8 that, as a consequence, “ mortgages and leases
must be respected, otherwise land would not be saleable.”

Tt is obvious, from » consideration of those Regulations,
Acts, and Rules, that the expression “resumption of the
lands” is an extremely inaccurate designation of the effect of
““ reswmption” of a grant in indm by the Government autho-
rities, because the lands themselves, if in occupation of tho
ingmdér (whose claim to exemption from payment of land
revenue has been disallowed) are not resumed by Government
at all ; but the exemption from payment of land revenue which

they formerly enjoyed is alone done away with. -

Raule 7 of the Government Resolution of 1854 is very ex-
press upon. this ppint, as it declares that the effect of “resump-
tion” of an inam by Government is simply an authoritative

L—4
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193 declaration * that the exemption from payment of public re-
;.‘H'I’i"n;':; venue has been discontinued.” )

tatia paxr The estate, then, which an iﬂémdér in occupation, by him-
etal.  «lf or his creditors, has in the lands, is a right to hold- them -
exempt from payment of land revenue during .f;he .perloii‘ or
npon the conditions mentipned in the grant, and upon f{mlure
of either, a right to held the lands to him and to his heirs so

long as he or they shall pay the land revenue. %

"T'his latter right is in the nature of a lease for ever ren-
dering rent, and is clearly a valuable interest, which can be
wmade the subject of mortgage or sile by the party in posses-
rion. ) - : ) ‘ “

Gom> »‘\-“ When the grant is not forthcoming, and a_Regulation or
statutable prescriptive title to the in@m is shown, the exemp-
tion will apparently (under Rules 3 and T 7o Boh. B of Act.

- XIof 1852) never be presumed to have been longer than t
the original grantce for life and to the heirs male of his body},
and when there shall be no such heir male existing, the “ ex-
ewption’ lapses to, or is resumable by, Government ; but the
title to the lands themselves, subject to payment of the land

_ revenue or Government rent, vests in the heirs general of the
original grantee, and becomes, like all other immoveable pro-
perty, chargeable in the hands of the heir with any wvalid spe-
cific liens created upon them by the ancestor.:
The sole effect of such a “resumption™ upon the security of
mortgagees and such incumbrancers is tolessen their security
L to the extent of the diminution in value of the estate caused
;‘g 'ci \by the new liability to payment of the Government rents or

asscssment.

Bhiskar Joshi’s right to create this mortgage is not dis-
puted ; the mortgagee’s security is co-extensive with the
estate which Bhaskar Joshi had, as above defined, and that
estate so charged descended upon his heir, Janardhan, and is
liable primé facie to satisfy the amount of the respondent’s
decree.

It only remains to consider what was the effect of the grant
by the Collector to Jansirdhan in. 1855, ‘

_ It is clear, from Rule 7 of the Government, circular of 1854
that by the act of ““resum ption” the Government did not u;
the present case acquire any right to the land itself, but
only t.he right to levy the public assessment or land re:renue
from it. Consequently, the Collector, as representing the
Government, hnd no power to denl with the land or the right to
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possession otherwise than the law. had provided ; a.nd Rule 6 __1803.
of that circular had enacted, tHat, upon. resumption of an 1‘.’;’;’:&1 3
iném in occupation, the possesgion might be continued to the aers ot ol
indgmdér, whose glaim to exemption-was disallowed. In the ’
present case Jindrdhan was the person so desigmated, and
the. Collecto®s grant could only have the effect of deelarmg, '
that Jandrdhan, as thé heir of Bhéavkar, was the pérson. itdi- .
cated by that rule to be enititled to remain in possesgion, 80
~ long as he. paid the assessment. It granted no new title; it
was merely declara.tory of the legal right which by law vested:
in the hen' far the benefit of his dncestors’ creditors.
Then the a,ppel}ant clanmng tltle under ‘Jandrdhan, can
have no bettef title tharl the latter had ; and as Janérdhan’s
" title was subject to all valid incumbrances created by his ances-
r Bhaskar Joshj, the appellant can claim no benefit under
s alleged deed of sale in 1858 until the respondent’s chargs. A
hall have been first satisfied. .
Our decision has reference solely to the case of an indm in
occupamon, which this was.

We confirm, the decree avith costs,

s
-+ Deeree affirmed.

* a WQM
qu,ml Appaa,l No. 286 of 1862. Aug, 3.

“ TriMpak A'NANT Appr’llant
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Ed

minor, by his gnardian SATYABHA MA'BAL Respondenl ,@' iy ,@.. A

Hindé Low—Manager—Purchase from Manager o_f an’ Undivided 4 = . i gl
Family-+Onus Probandi,

If a person, dealiug with a Hindé represénting hxm’helf’ to be the repre-
sentative and manager of an undivided family comprising infant members,
can show that after reasonable inquiry he believed in good faith that the
person 86 representiug himself was entitled to act “and wds acting for the -
family, and that the traussetion entered into with him by such manager
was entered into for some common family necessity, or for the benefit of
the infants, such aet of the manager is valid and binding om,t the minor
members of the family.”

THE appellant originally brought his suit in the Court of
the Munsif of Punf, to recover possession of a house
which he alleged the defendant, Gopal, who was the uncle of
the thinor defendant, and manager of the family, which was °
undivided, had mortgaged to him,in the Shalivihan year1779,
1o secure payment of Rs. 90 which he had advanced to him.
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