APPELLATE CIVIL JURISDICTION.

Special Appeal No. 871 of 1862.

Na'cuBa’t, widow of Barvantc1'r Gosa'vi. Appellant.
Mort'er'® Qurt’, Dmanra’zar’n Gosa'vr,
"SHEVARRA'M bin ANANDRA’M MA’RvA’DI,
and Mama'RAzci'’R GURU’ Narparar'n

(€ TN s S Respondents.

Hindi Law—Sale of Land— Possession—Delivery. r

A sale of property may be valid according to Hinda law although not
accompanied by actual delivery of possession.*

HIS action was brought by Nagubdi to establish her

right to a house under a deed of sale passed to her on
the 25th of April 1859, )

It was admitted that she had not been put in possession.
The defendants claimed through onc Jivangir and his heirs.

The Principal Sadr Amin of Puni considered that Na-
gubdi had established her claim, He, therefore, awarded
her possession of the house,

On appesl, the Judge roversed, the Principal Sadr Amin’s
decree, on the ground that a salo without possession could
not be held valid by Hindd law, as laid down in Special
Appeal No, 3667 of the 22nd of February 1856.

Niégubii, therefore, preferred a special appeal.
Dhirajlal Mathuradés for'the appellant.
Médhavrav Krishad for the respondents.

The Court (Forpes and WarpEN’, JJ.) held that a sale
of property may be valid without actual delivery of posses-
sion, reversed the decreo of the court below, and remanded
the cause for re-trial on the merits : costs to follow the final
decision,

Deeree roversed,
# Soe post, p. 18] Ag to tho non.validity by Hinda Law of yifts of imn-

moveable property without possession, sec 4 Bom. H. C. Rep,, A, C. J. 31—
Ep, 2nd ed.
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a very hea\%y gale; that on the 16th and 17th the weather }B§3- _
continued very heavy, so that on the last-mentioned day the ¢t B5a1
crew were compelled to throw half the cargo overboard, in- A X}cm'u
cluding 132 tubs (pairs) of the sugar-candy shipped by Algd " Ky,
Allt Akbér for Bussora, and 106 for Bushire; that on the

same day they bove up for Bombay, and veached that port on

the 23rd ; that the Customs officers landed the remainder of

the goods ; and that the goods which were not damaged were
subsequently sent to Bushive in another English-built vessel,

and the damaged goods were handed over to the respective

owners. ) :

“The insurance then was for Bussora, but the port-clear. -
ance was for the Persian Gulf, and the Suldmdns set sail in
the first instance for Buskire, Mr. M. B. Vik4ji, Assistant
Commissioner of Customs, - however, proves that Bushire,
Bussora, and other ports go pnder the general name of the
Persian Gulf in the Bombay Custom House.

“The policy itself provides it shall be lawful for the said
ship Suldmdni in this voyage to proceed, and sail to, and touch
and stay at, any ports or places whatsoever within the limits
of the said voyage without prejudice to the insurance; snd
Mr. Fernandes, manager of the Bombay Native Insurance
Office, proves that Bushire is-an intermediate part between
Bombay aud Bussora, and that if goods insured for Bussora
were shipped for Bushire, the insurers would be liable for
any portion of them thrown overboard during the voyage; I,
therefore, hold that the insurance was not rendered void by the
fact that the goods were shipped on .board a vessel which
was to call at Bushiro, although the policy. specified Bussors
" a8 the port at which they were to be landed, ’

“The first, instrament of evidence in regard to the fact of
the loss is the protest made Ly the Nikods, Manstr. Tt was
urged, on behalf of the defendant, that this is not receivable
n evidence unless praved. There is no express enactment
that protests authenticated by notaries public shall be received
without further proof, as there is in the case of powers of at-
torney under some circumstances. But.in an action on a
foreign bill a protest purporting to be attested by n notary
public will prove the dishonour of the bill without proof of the
notary’s attestation, and as a document of a public nature
made by an anthorised and accredited agent appointed for the
purpose, I think this protest must be recetved primé Jacie, un-
less disproved, The next guestion is whether it is sufficient
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evidence that the goods were thrown overboard ; and, as I find
Mr. Fernandes distinctly stating the practice of insurance to
Do that, if the assertion of the owners of goods that they have
Been thrown overboard is supported by a protest duly made
by the commander, then the amount of insurance is paid to the
owners to the extent of the property lost, 1 think that it isso,
But the protest does not stand alone ; it is supported by the
transhipment paper proved by Mr. M. B, Vikéji, which shows
that 288 out of the 300 tubs of China sugar belonging to A'géd
Alli Akbér were not on hoard the Suldmdgni when she re-
turned to Bombay, and by the cortificateof transhipment under
the signature of Mr. I’Souza, proved by Mr.M. B. Vikdji, to the
same effect.  This evidence is not, however, of the same force
as the protest in which the commander of the vessel makes
oath 1o what occurred in his presence at the time the goods
were thrown overboard. It is contendced for the defendant
that the Custom House décuments do not tally with cach
other, and are worthless : for example, that the Import General
Mauifest mentions the whele 300 tubs as re-imported, instead
of 238, as stated in the transhipment list; but Mr, M. B. Vikdji
has noted that the transhipment list gives the details of, and
explains, tho Import Manifest, and I have no doubt that the
other apparent discrepancies, such as they are, could have been
easily explained by the Custom House officers if they Lad been
questioned wpon the subject in the course of the original trial.
L, for thesc reasons, consider it proved that 238 tubs of sugar-
caudy,' shipped by A‘gh Alll Akbér, on the Sulamant, were
thrown overboard.

“In regard to the necessity for a general average statement,
it i3 suflicient to remark that, whatever may be the English law
on the subjeet, there is neither law nor practice binding the
Mofussil Court, from which it can be decided that a general
average statement should be made.  Bven the Supreme Court
of‘ Bombay, it appears, admits the authority of the Native prac-
tice, which is that the insured is paid the whole amouns.”

From this judgment the defendant below appealed. The
appeal was heard before Savsse, C.J ., and NEwroN and
Tveker, JJ. )

Westropp, Shantarém Nérdyan, and Kivamuddin Miyénji
appeared for the appellant.

White, Dhirajlel Mathuradas, and Dédah

héai Tréwmgi
respoudent. rimyi for the

1*1'0? the np]?ellallt it was contended that there was no
sufficiens proof of the loss of the goods, and that the protest
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of the Ndkod4 and the Custorn House: vouchers, had been 1888,

. . . . KA MA’BHAT
improperly received in evidence, GIRDHARBAT

Baussg, C.J., in delivering judgment, ssid—It might be Am,vjkgm'n
very convenient for traders engaged in the petty commerce XATRN-
carried on by means of Native baglds, that there should be
some relaxation in the strictness of proof required of essential
matters in actions upon policies of insurance; but when the
‘aid of Courts of Justice is invoked, the rules of evidence
by which they are governed must be complied with, even
though in doing so some difficulties, delay, and expense dis-
proportionate to the amount sought to be recovered, may be’
occasioned, 1t is only the parties to such contracts who can
relax the strictness of proof required, and that by an agree-
ment, either expressed in terms, or implied by a local and
reasonable nsage at the port where the policy was effected.

Neither description of agreement appears to have existed in
the present case, and we think we ought to reverse the decree
of the Court below, and remand the cause for re.trial upon
the merits. The protest of the Nakoda and the transhipment
paper, mentioned in the judgment of the Court below, were
improperly received in evidence as primd facie proof of the °
loss of the goods ; and we are further of opinion that the docu-
ment dated 10th March 1858, in its present form, and not
being proved to be a certified copy of an entry or entries in
the public books of the Custom House of Bombay, is not cor-
roborative evidence of the fact 6f the goods having been thrown.
overboard.

We are also of opinion that the question of adjustment of
average loss, or payment by the underwriters for the portion
of the cargo thrown overboard, may be decided according to
whatever may be proved to be the usage of the port of Strat
in respect of such claims upon similar policies.

The judgment will, therefore, be reversed, and the case
remanded. Costs to abide the event.

. N Decree reversed.
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