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9th April 1908.
Coram: Russell Ag. C.7.

JUDEGEMENT. The pedigree herein ammexed

.. to the plaint shows the relationship of the parties and

I may say that the Plaintiffs are the sor and the two
daughters of Rehmatbail, the Defendants being Jainabail the
sigter of Rehmathal and daushter of the settlor, and --
Heerbai the widow of the step-grandscn of the settlor -
‘and the two children of that w‘ldow.and:gra.nd-step-son,
_and the Trustees of the settloment.
The first q_mati-tm that mMmtted to me was

. Whether Alibhoy shéulﬂ be treated as the scle settlor

or whether he and his daughter Rehmatbai’ who purport

to be the executing parties of the cestui gui truat' were
the settlors. Fe—rmwmdnd I need only say that in my --
cpinion the sole settlor is this man Alibhoy. il'_', oA o
L"", -3 NT":Ei‘mld mention that Rehmatbai the daughter
of the settlor married one Alara¥hia Shivii, sand she
died in Aurust 1903. But Alarakhia Shivii had previcusly

married another Rehmatbal who died in 1870 and they were

father
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father and mother of Sher Mahomed the father of the two
children whose nameg I have menticned as being the two

Defendants.

The next question is what is the true construe-
- =

tion of the deed, Ie\mckthe first q tien ~in-my_opinien to
rﬁ,mmw 1+rh;t¢,_th_e last %Eﬁ?a).‘bin part of the
trust. I will deal with the otherj afterwards. It saysi-
"Cn the said Hajee Mahomed Allarakhisbhail attaining the
age of Forty }rc;ars the Trusteeg for the time being cf
these presents shall grant and convey the said lard --
hereditaments and premises to the sald Sheer MNahomed --
 Allaraxhiabhai and '.‘--‘.sﬁueo ¥ahomed Allarakhiabthal as joint
tentnts and as if the said Sheer Wahomed Allarakhiabhal
and “ajee Mahomed Allarakhiabhal were members of a foint
undivided Hindu family provided always that in case either
or hoth of the said Sheer Mahomed Allarakhiabhal and Majee
Vahomed Allaralkhiabhal dyine before the time for granting
and conveying the land hereditaments and premis‘es arrives
as aforesaid the said land hereditaments and premises -
ghall vest as if the same were the joint undivided property
of the sald Sheer Mahomed Allarakhiabhai and Hajee Mahomed
Allarakhiabhai and had vested in themat the time of the
‘ execution of these presents.”
In mv cpinion the words "joint undivided property"
in thla gecond part of the Ulause that I have just read
«must be taken tom to jcint and undivided property
of a Hindu family, and I do nct emeees asccede to ----
¥r. Inverarity's argpument that the word "Hindu" is --
probably cmitted there on purpose; but I congider that
! it must be t reated that the settlor intended it tc be
' a joint and undivided family. That might raise a very
difficult question (thsse pecple being Khojaa)lggﬁi
B E@l[-un_) as to how far a ¥hofa wculd have the power to
T Z: }__ -.t-ransf-ar his property and give his rights to the transferee

poe o A Lo
_}' . w e ¢ sin accordance with the Hindu Law. /| Yo cases of that --
= _

e Pt & H an, % N nature



(3)
Brn
nature amd beon brought to my attention and I have not
JeE been able to find any myself. Iti;:mld gay that I—m
4wt it would be a very interestins pode# and a very -
difficult point; but in my epinign I a&n saved the ---
trouble of corsidering s dlesioiis puint,
The first thing to be eonsidered is on what

Principle is the dead to be construed. I think the jfude=-

ment of Bacon V. . in the case of Olivant v. Wright re-

ported in 8 Ch. Div., 650, is in peint. I dare say there
are many cther cases alsc; but here it is said: "In con-
struing a deed, you must alsc ascertain vhat was the --
intention of the party-.B The/inten':lon here is perfectly

obviocus and distinct, and I do not/believe that any man

alive, lawyer/ oy lavman, cchld read this instrument and
doubt what the/meaning of Ahe worde there contained cught
to be held "J Ef".
Mem-here it appears to me when you read the --
last clause of the settlement it is ewplainesd that the
gettlor intended to exelude all femaleeg from any right
to this property at ally and if he did sc (and in-mz-epimien
e intended to.de—it) the property is to be treated fust

as if i1t were joint family and urndivided property cf 3

m‘q ' ‘1( raf Sher Mahomed Allarakhiabhal and Haji Mahomed Allarakhishhai,
o 2 f If that was dntention Of the test¥®vr then it appears te

e me that in accordance with' the judement of the Privy --
Seuncil in L.R. 10 I.A; 861, he has attempted to create
an estate which ig void upern the ground that he has ---
excluded the females from any right to the prorerty.
In that case after citing the judement of the CUalcutta
Court which npeferred to 'tha well known passage cut of
}— 7 the Tagore case vwhers the Judicial Committee chbserved:
: "It follows strictly frem this, that a private individual,
who attempts by gift or will to make property inharitable

otherwise than the law directs, is assuming to lepislate
+ b

and
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and that the gift must :rai.l, and the inheritance take
place as the law directs.” And at page 58 in giving --
their judgment in the case before them they say: "But
the attempt tc confine the succession to males, teo the
entire exclusicn of famales, is, though not so preat,
vet a distinct departure from Windu Law, 'excluding' in
the terms of the judrment quoted, ' the lepal course of
inheritance.' "

. So, the Settlor when he attempted to confine
the rights g} fh“is proparty to males, thereby entirely

excluding the females,at-tmpted it seems to me,to create

7
an estate which the law does not allow him to create.
This being s0 I am cf opinion that it follows that the
ultimate trust 1s veid. T cPE I b L=

Then the question arises: FHow does tHE Tmiter
sband? Npe), Gl o) '

I need net read the former portiongef the dead
but I take them as read for the purpcses of thig ---
judgment. The effect of the deed is that the settlor
gives the residue to, Allarakhia Shivji in the first --
instance. That is the man who married Rehmatbai. And
after him he direct ed. ene-third to he given to the ---
seccend Rehmatbai, one-third to Faji Mahomed Allarakhia

and ancther third tc¢ Sher Mahomed Allarakhia. Sher Mahomed

F L

" 1 L 3\“ A s.,_,_'.‘: g A) .‘I  dns
that life estate of Sher Mahomed ulamkhda~~whe dig dead,

Allarakhia died. ronae ?ntly that qhare la.psea, and se

Rehmatbai Ag;pg_‘gs_wouldr__ have got-had she survived that.ds,
pne-third plgg_;one-ai-m—or half of the property. " That
bein.n s0 Haji Mahomed Allarakhia must hbe held entitled

to half cf the income that is to say to one-thirg of the
income since the death of Allarakhia and orne-sixth of
ene-third of the income since the death of Rehmathai for
hig 1life. The other cne-third plus one-sixth or cne-half
not .dealt with rust it appears tc me g¢o to Jainabail the
fourth Defendant. :
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It is not actually stated én the plaint whether
the settlor left a Will but I gather that tc be so ----
because 1t says Ajbai was his heir. That ﬁso it --
arrears to me from page 765 of Mayne's Hindu Law that
Jainabai teing t*e dauphter of the settlor takes ---
precedence over "ahumad Allarakhia who is the son of --
ancther aaughter,namaly of Rehmattai, of the settlor.
Therefore, Mahomed Allarakhia is entitled to
half of the income in accordance with what I have sald,

and Jainabail is entitled to half of this property in her
own right. '

That being sc the cests of all parties shculd

ceme cut of the estate as between attorney and cliert,

I'hold the ultimﬁie trust to he vcid..nThe male
partiee to be antiﬁ&ed to lire entata in half Ave estate.
Thr pnrtaei iﬂ*nvd ‘%9ém0ﬁfer aa to consent’ décrae in
ragpact of thisw
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