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RESOLUTION,
Home Department, dated 1st February 1947.

The cuestion of the separation of the Judicial and executive powers of the
execitive officers of Government has been wnder the consideration of Govern-
ment for o long time, 1t has, therefore, been decided o appoint a Committee
to consider the matter and to present a report to Government with its own
recommendations setting out fully the advantages and disadvantages of its
proposuls in comparison with the existing systom. The Committee, in making
the rconmmendations, should consider the report of the Commitiee appointed

_ by the Madras Government on the same subjeet in July 1946,
| 2. The Govermment of Bombay accordingly appoints the following
gontlemen on the Committee 1

Chairman.

The Honourable Mr. Justice N. S. Lokur.

Members.
1. Mr. R. A. Jahagirdar, M.A., LL.B.
2. Mr. C. K. Daptary, B.A. (Cantab.), Bar-at-Law, Advocate Genera.l

Bombay.
Mr. B. N. Datar, M.A.
Mr. A, A, Khan, M. L. A,
_ Mr. Y. B. Chavan, B.A.,, LL.B., M.L.A,, Parliamentary Secretary.
Mr. 8. D. Patil, M.1..C., Ehandesh,
Diwan Bahadur Chunilal M. Gandbi, B.A., LL.B. (Surat}).
Mr. Himatlal 8hukla, B.A., LL.B.
Mr. S. 8. More, LL.B.,
10, Mr. G. G. Drewo, C.LE,, 0.B.E., L.C.8,, Secretary to the Government of
Bun.bay, Home Department.
11, Mr. W. N. Gallagher, 1.C.8., Deputy Secretary, Home Department
(whe will also act as Secretary of the 'Committee).
Mr. A. 8. Bam, L.C.S., Deputy Secretary to Government of Bombay, Home
Department, who later succeeded Mr, Gallagher as Secrotary.
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FOREWORD T e
B e el
The Committee began its work on 15th February 1947 and drew up a ques-
ionaire {Appendix A) which was cirenlated to the Judges of the High Court,
gession Judges, Revenue Commissioners of Divisions, Secrctaries to Govern-
ent, District Magistrates, Heads of Police in the Province, Bar Associations,
rrominent individual members of the Bar and several others, The question-
aire wis also published in the press and membrrs of the public were invited
o send their replies.  Although replies [rom the public at large were not nume-
us, there was still a seleet body of opinion that showed detuiled aequain-
ance with the subject and a strong desire to sce all control over the Judiciary
py the Exccutive removed. It so happened however that our proceedings
soincided with the Sessions of the Constitutent Assemnbly and the public mind
fras 80 occupicd with the very much wider issues which that body was consiler-
rg that it wag inevitable that its dcliberations should over-shadow our
discusstong. Even so, the Committee had the advantage of a very large and
waricd body of opinien. Almost all the persons to whom the questionnaire was
went gave roplics and the points of view were various and diffvent. The
ICummittee had also the advantage of being able to examine sevral distingui-
shed gentlomen, scxe of whom had first hand experience of the working of the
“bysten of separation, A list of the gentlemen, who were sels cted to be invited
to give oral evidence before the Committee is at Appendix B. They were
Jxamined in the Council Hall, Borbay, and the proceedigs at that stage
'Lﬁl']ure open to the public and the press, The Committee held twelve sittings
all in Bombay, besides & meeting of the Sub-Committee.
| In accordance with the terms of reference, the Committee fully considered
the Madras Committee’s Report, which was mainly concerned with the ques-
ition of scparation of the judiciary from the executive in the mofussil. In
‘his province also the separation virtually exists in the _presidency Town of
fBom]my, g0 that the desire for emancipation of the judiciary from the exoeu-
tive was more prominent in the roinds of those who came from the distrints
_{thau those from the presidency town. In fact, at a very early stage of the
proceadings, the latter were of the opinion that the terms of reference were
"too narrow and their evidence tended to focus more on the future of the High
Court and its independence from executive interference. They urged that
4 provision should be made in the new Constitution then being drafted in
. New Delhi to ensure that the High Court would be totally free from the control
of any kind of the Provincial Government. It so happened that the Consti-
trent Assembly was debating this very question of the indepondence of the
‘ High Court at the time when some of the witnesses were being examined,
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and as many High Court Judges and eminent lawyers were expressing the
views publicly on the subject and not s few of the more distinguished witness
examined by the Committee devoted much of their attention to it, the Comms
tee considered the subject as closely associated with the terms of referem:
although not strictly falling within them and decided to place its opinjon «
this matier also before Government. It is possible that by the time th
report is out, the question would have been settled by the Constitucnt Assomhd
to the satisfaction of every one,

Some of the witnesses strongly advocated specialization inside the judicia
by scparating the Civil work frm the eriminal from the top to the bottor
According to them there should be a bifurcation in the District Court by sepats
ing the office of the District and Sessions Judge into two judgeships-—Sessia
and Civil—and even in the High Court some of the Judges should deve
themselves exclusively to criminal work. But as will be seen from the bod
of this report, this suggestion did not commend itself,
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e
a The histary of the separation of the judiciary from the executive goes back
n Indis to the early days of the British Rule when great movements fram
pespotism to freedom were sweeping over Western Europe, and the American
Yolonjes had successtully fought their war of independence. The study of
olitical ideas was regarded no longer as an academic pastime but was aimed at
pTaming monumental constitutional codes that would declare and safeguard
er all time rights and principles vindicated alter centuries of struggle and
wuffering, The theory advocated was that Government should consist of
ghree parts—Legislative, Executive and Judicial, the Judicial heing a counter-
eveight o the executive to keep the state in balance, and great importance
as aitached to the independence of the judiciary for preserving freedom.
lo far a8 India was concerned this independence had a large meaning then
han now, since at present there is virtually a separation of the judiciary from
he executive except in the magisterial Courts in the mofussil.

Prior to the British rule, all power placed with the Judiciary and the executive
vas more or less concentrated in one head of a specified area, who often tended
©.bs despotic and there was no effective means whereby the rights of an
adividual against the Ruler could be enforced. But after the advent of the
3ritish rule, the new Rulers had to decide the form of Government to be adopted
nd they decided not to attempt to sweep away the existing system, but to
eform and perfect it, They aimed at cleansing the administration from
orrnption and high-handedness, but were also to alter the form of Government,
o6 which the people had bacome accustomed and which they well understood.
b contrary to contemporary ideas elsewhere, they concentrated magisterial
ad police powers in one and the same individual, who was designated the
ollector and was made the head of the District. But thiz system which
nvolved the subordination of the judiciary to the executive was disapproved
rom a very early stage, and as early as in 1793 Lord Cornwallis himself
xpressed his views that “Government munst divest itszIf of the power of
nfringing in its executive capacity the rights and privilegss which it has
onferred on the land-holders. The revenue officers must be deprived of their
udicial powers ”’.

" For many years in the begimning ofstho 19th Century, the views of British
gatosmen and administrators in India seomed to swing towards or vecr away
rom the idea of complete separation of powers from time to time and discussions
in the question were at that time quict and academic in tone compared with
the keenness which appeared in tho debates during the latter part of the

kntury.
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After the memorable year 1857, there seemed to be a hardening of feelin
in the sttitude of the administration in India itself against any progrossi
step being taken in this dircetion. Even' the powerful influence of the gr
Lberal movement at the close of the 19th century which ushercd so man
reforms and which was the cradle of the Congress was unable o overcony
the strong reactionary feeling on the spot. With the entry of the Con
into the lists, the struggle became one between the people and the Imperi
Government and in the heat of debate many arguments were uscd whi
would in these days appear almost incredible. After the turn of the con
the movement became somewhat slack by reason of the deferred hopes |
any reforms and interest in it gradually waned to give way fo other yrea
canses. The passage of time since then has brought two great wars. Tj
infant Congress has grown to be the greatest political party in Indis, ap
has succeeded in securing independence.

Through ell this panorama of changes and development, in ebite
disappointments and set-backs, as the more detailed story which is about te
unfolded will reveal, there has still remained deeply planted in the hearts
those who remember the eatlier days a strong desire to see the compld
emancipation of every Court and every Judge from every vestige of influ
or control or interference by the State that might fetter his freedom to cxe
the powers entrusted to him according to his own good conscience and
standards of uprightness.

9, For the convenience of marration, the long period during whick t]
reform has been debated can be divided into five Scctions as followa ;—

(1) 1780 to 1838,

Sirtrs e bo gt uplo (2) 1838 to 1860.
story ean he split upbo (33 1860 to 1903,
izto five poriods. {4} 1908 to 192I.
(5} 1921 to 1946,

3. 1780 to 1838,—The East India Company displaced the Native Go
went in the Lower Bungal and undertook the respo
bilities of administration in that part of the coun
Under the per-British Government, the duties of police were discharged by |
village watchmen and establishments maintained by the Zamindars, and p
charged with crimes or misdemecanoyr were tried hefore crimingl Co
Foujudary Adalats—the proceedings of which wore superintended by
Collectors of Revenue. The officials of the East India Company, desirou
proceeding with caution, tock particular care to frame their own system|
acministration of criminal justice “ on the orients] plan modifying only wh
absolutely necessary to cnsure real bencfit to the people”” (Minute by Si
Hallidey, Lieutenant Governor of Bengal, dated the 30th April 1

Firr ¢ pericd.
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paragraph 54). ~ At-the outset all'executive and judicial, powers were combined
in one officer, but this underwent a change. From 1780 to 1787 the offices
of the Judge and the Collector were held by different persons. But in- the
lattor year it was resolved that the offices of the Judge should be keld by
the person who had charge of the Revenue ard from that time until the year
1793, the seversl duties of the Collector, the Judge and the Magistrate were
discharged by the Collector. : .

4. In 1793 the first noticeable step towards separation was taken by
Marquis of Cornwallis who decided to vest the duties of collecting reveaue
and administering justice in separate officers. In his Minute he emphasised
the desirability of divesting revenue officers of the powers of administering
justice. His efforts led to the passing of the famous Judicial Regulations of
1793. The following remarks in the preamble show the spirit in which the
Legislation of 1793 was framed :

“To ensure, therefore, to the people of this country as far as practicable
the uninterrupted enjoyment of the interminable benefit of good laws duly
administered Government has determined to divest itself of the power of
interferring in the administration of the laws and regulations in the first
inatance, reserving-only as a Court of Appeal or review the decision of certain
cases in the last resort, and to lodgoe its judicial authority in Courts of Justice,
the Judges of which shall not ouly be bound by the most solemn cathe
to dispense the Laws and Regulations impartially, but be so eircumstanced
a8 to have no plea for not discharging their high and important trusts with
diligence and uprightness, To deprive the Judges of the Courts of the
power of delaying or denying justice, the Governor General in Council
has determined to frame the constitution of Courts upon such principles
a8 will enable every individual, by the mere observance of certain forms,
to command at all times the exercise of the judicial power of the State thus
lodged in the Courts for the redress of any injury which he may have sustained
in his person or property.”

5. The system thus brought into existence by the Regulstion of 1793
came to be known 28 the Regulation system, This system deruded all District
Magistrates of all judicial powers, But this was soon found to be practically
intolerable and frst in 1807 and afterwards at different intervals the judicial
powers of District Magistrates were increasingly restored until the Regulation
of 1821 gave legal sanction to the re-union,

]

6. 1838 to 186¢.—The combination effected in 1821 did not continue long.
Seoond period. The voices clamouring for its redivision could not longer be

unheeded, Consequently a committce was appointed
in 1837 with Mr. Bird as its Chairman, The Committee mibmitted its report
in the following year. Sir F. Halliday who subsequently became one of the
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sirulent opponents of eepatation, wes one of the members of the commitics
and in Bis Minute of Dissent be scathingly attsched the system of combination
of functions, In ancordance with the recommendations of the Committee,
the separation of the offices of Magistrates and Collector was graduslly effected
throughout the Jo v2¢ Lrovinces so that hy 1845 they wee every where disunited
except in the thres districs of Orissa,  But the separation did not endure long
without being severely critici.ex. It was assailed by Lord Doulhousie in his
Minute deted the 24th Aprl) 1854, He was both the Governor of Bengal
and the Governor Gereral in India. He asserted that the separation of the
two offices fad been injurious to the character of the administration and
to the interest of the people {paragraph 3}, 8o he submitted his owa jdan for
administering the Revenue and Police buriness of the districts of the lower
Provinces by means of Collector-Magistrates ; instead of the then provailing
“gystem of soparate Collectors and Magistiates”. TLord Dalhousic’s plan
was hoth vehemently supperte] sad geverely attached. Among itis supporters
8ir F. Hulliday, who had completely chavged bis viey s since hie wrote the minute
of dissent as a member of the Pulice Commission of 1837, was the foremost,
" Mr. Grent ably led the opposition, but the Secretary of State for India, by his
letter dated 14th April 1859, gave his sanction to the scheme proposed by
Lord Doulhousie and thus gave & temporary respite to a controversy which
bad gone on for a period of about five years, '

7. 1860 to 1908,—The third period of the discussion begins with the appoint-
Thirdperiog,  Toenb of the TPolice, Commission of 1860. After the
mutiny, the Government of India keenly felt the urgency

of improving and reorganising the police machinery and they appoinsed the
Police Commission to consider the report on the whole question. This
Commissio. submitted its report m Scptember 1860. The Repurt concedeu
the theorctical principles of a complete sepsration of the two functions, but
st the some time opimed that it wa: impracticable to relieve the Magistrates
of their judicial duties. They recognized that their vecommendation was
a" dﬁpmtur:?. from the principle * of seperation and made Dome suggestions
to make their “departare from the principle ™ less objectionable in practice.
The proposal of the Comnrission was accepted by Government and a Bill
was mtroouced by Sir Burtle Frere on 29th Scptember 1860 “ to facilitate -
improvement in the Police of India ™. At the second reading of the Bill

the princigle of separation came to be hotly discussed. Sir B. Frere, replying -

to those members who advocated complete separation on the grouud of principle,
said "It is one thing to lay down a principle'and annther t.og;.(():t on it I;t once.”
He very frankly a.d'l,rutted that his Bill embodying 4 “ compromise was “ & lalf
snd half meascre ™, The Bill, when passed, became Act V.of 1861. This
legislation eettled for Bengs) 28 similar laws did for other presidencies, ** the
question of the continuance of the union of judicial and executive police
functions in the same officer, which had been dispussed with such energy for
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neatly forty years, The application of the pﬁnciplé of separation, theoritically
perfect, was qualified by an exception demanded by the conditiyas under which
the British Governent of India wos carried on™ (Mr. J, W, Quinton’s note
of 1854).

8. The first Indian Penad Code (Act XLV) was passed in 1860 and the first
code of Criminal Procadure (Act XXV In the following year ; the former code
was altered or amoenlad in 1864 while the latter, after being a nended in 1862
and 1869 came to be completely overhiauled in 1872 as Act X of that year,
At that time of eash endeavour to amend the Procedure Code the question of
separation wus repaatedly debated. This discustion come o be summed ap
by Mr. Fitziames Stephen in his Minute on the Aaministration of Justice
in British India. The Governor General, to whom the Minute was forwarded
by the Secrctary of State, expressed his inability to decide at once upon the
suggestions made in the said Minute and decided “ to invite an exprestion
of the opinion of the loval Government and Administrations upon such of the
proposals made by Mr, Stephen as concern them more closcly ™ {Restlution

- Nos. 197-208 dated the 3rd February 1873).

9. On the question of separation of judicis] functions frem the executive
functions, Mr. Stephen exnressed his adverse opluion in emphatic terms.. He
_advancad various reasons in support of bis views, DBut the strongost argument
“that he advanced wag that * the pesition of the District Officers” would be
“ materiully weakened” if the separation of functicie be carricd out, In
"this view M1, Stephen was supported, with uninimity, by the Locat Govern-
‘ments whose views were invited. Al of them stressed the necessity of kevping
-with the District Officers the admindstrstion of the minor branch of criminal
‘justice combined with cXecutive functions.

1. In 1886 tle Indian Netional Congress adopted a resolution recownding
‘en exprassion of “ universal conviction that a complute separation of exezutive
.and pudiciel furctions has beeome an urgent necessity 7 and urging the
{Government of India “to cffert this separation without further delay 7,
'Similar resclutions were passed in 1887 and 1888 and the demand formed,
iin 1889, 1850 and 1591, the first section of an * omnibus 7 resolution affirming
jthc resolutions of the previons Congress. In 1892 the Congress again carried
18 sepaTate 1esolution on the question, adding to its original resolution & reference
to *“ the serious mischief arising to the country from the combination of judicial
a.d exccutive function: . In 18J34the Resolution carried by the Congress
run as under (—

“ That this Congress, having now {or many stceessive years vainly appealed
to the Government of India to remove one of the greatest stigmas on British
rule in India, one fraught with incalculable oppression to all closses of the
community throughout the country, now hopeless of any other redress,
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humbly entreats the Secretary of State for India to order the. :immedia.te_-{l
appointment, in each province of & committes (one bslf at least of whose:
members shall be non-official natives of India, qualified by education and:
experience in the working of the various Courts to deal with the question)!
to prepare such a scheme for the complete separation of all judicial and :
executive functions in their own province with as little additional cost:
to the State as may be practicable, and the submission of such schemes,
with the comments of the several Indian Governments thereon, to himself,
at some early date which he may be pleased to fix.” 3

11, A similar resolution was passed in 1894, 1895 and 1896,

12, Sir Pherozeshah Mehta gave expression to the Congress demand on t‘.he:{j :
floor of the Bombay Council when in 1893 he moved & resolution in which he
demanded the handing over of the magisterial work to the subordinate civik;

judiciary. |
~ 13. The persistent demand by the Congress found formidable and remark-"

able support in a historic Memorial, dated the kst July 1999, signed by eminen‘_ﬁ;’

British men, and demanding compiete separation, ;

14. The Memorial, which was responsible for starting a long and what;
became on occasions, a Venomous controversy, was circulated for official
opinion, But after studying the several opinions received, the Government;
of India decided to take no steps in the direction indicated by the Memorialists,
In their letter written in 1908, Government of India opined a8 under +—
©_ “The consensus of opinion in favour of the existing system, combined]
with the faulty presentation by the Memorialists of the case for separation,
debarred Lord Curzon’s Government from deciding finally either to reject
their proposals altogether and simply maintain the status quo, or to accept|
the abstract principles laid down by them and to endeavour to apply them

tentatively and experimentally in some selected regions, ]
15. 1908 to 1921 : This period saw an astonishing change of front on the
Pouthporiod. P2t of the Government of India. Till'1908 the Govern
ment of India had consistently shown theix oppositios!

to any measure of separation which, in their calculation, was inevitably tc
lead to weaken the position and affect the prestige of the District Magistrate
But Sir Harvey Adamson, who was then Home Member, in his Budget speech:
in 1908 gave expression to views, which, though cautious, representef:
» welcome softening of their erstwhile unbending opposition, He said :— |
“ The Government of India have decided to advance cautiously and tenta
tively towards the separation of judicial and executive functions in thos:
parts of India where the Jocal conditions render that change possible ani

_ appropriate. The experiment may be a costly one but we think that th!
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object is worthy. Tt has been consistently pressed on us by public opinion
in India. I have had the pleasure of discussing the question with
Indian gentlemen, among others with my eolleagues, the Hounourable the
Maharaja of Darbhangs and the Honourable Mr, Gokhale, Their advice
coincides with my own view that the advance should be tentative and
that & commencement should be made in Bengal, including Eastern Bengal.
It 38 from Bengal that the cry for separation has come ; and if there is any
force in the general principles which I have expounded, it would appear
that the need for separation of Police and Magisterial functions is more
pressing in the two Bengals than elsswhere,

16, Thie pronouncement was made without previous eonsultation with
local Governments. This was & significant departure from the uwsual official
practice. Sir Andrew Fraser remarked : ““ The Government of India, without
letting the Local Governments or other authorities throughout the country,
know anything about it, have suddenly sprung the matter on the community
as settled ”,  After the delivery of Sir Harvey Adamson’s speech in the
Imperial Couneil, his scheme was sent to the Government of the two Bengals
for report.  But before any step could be taken disorders broke eur in Bengal
and the implementation of the policy outlined by Sir Harvey bad to be post-
poned.

£l

17. The matter was again taken up by public workers. Mr. (Sir} 8, N,
Banerji, in March 1913, moved a resolution in the Viceroy’s Council requesting
the Government of India to make grants to Local Governments to enable them
to carry out the experiment of soparating the two functions. Sir R. Cpaddock
on behalf of Government opposed the motion on the ground that “ the question
was still under consideration *” and on being pressed he conceded that Govemn-
ment accepted the general principle of separation.

18. Tn the same year the question was raised on another front. The Public -
Service Commission in 1913 recorded. a good deal of evidence on the point, but
a8 their report shows, treated it as a side issue only. They recorded a resums
of the arguments on both sides and came to a non-commital conclusion, leaning
a little perhaps in the direction of separation.,

19. The world war I Broke out immediately thereafter and this question,
slong with many others of purely domestic interests, was indefinitely shelved.
L] .

20. 1921 to 1946 : The Government of India Act of 1919 brought into
existence the new provincial councils which began to show greater and more
active interest in this problm. In most of the Provincial
Couneils resolutions were moved by non-official members
demanding separation. We give below some of these resolutions.

Fifth period.
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: {3) Bombay. _
91, On the 30th September 1921 Mr. Kanji Dwarkadas asked the following,
questions 1—
(#) Is it & fact that the Local Government are considering the separation
of the executive and judicial function in this Presidency aleo ?
(b) If the answer to (a) is in the affirmative, when may & definite announce-
ment on the subject to be expected ¢
The Honourable Mr. M. H. Hayward replied : “the question is under the

consideration of (Government.

22, The reply being unsatisfactory to the non-official side of this Counil
" Rao Bahadur G. K. Chitale representing Ahmednagar District moved the
following, resolution on the lst of October 1921,

“ This Council recommends that tho executive and judicial functions be
_ separated from the 1st of January 1923.

(8} by investing subordinste Judges with magisterial powers wherever
possible, -
{b) by the appointment of resident magistrates ;

(¢) by taking such other steps a8 may be necessary and desirable for
effecting the separation.”

23. Government members opposed the resolution, but Mr. Hayward made
a conciliatary gesture by promising to make a Qeclaration of Government’s
policy on this question before the next mecting of the Legislative Council, The
mover having refused to withdraw:the resolution, it was put to the vote,
The counting having disclosed a tie the president gave his casting vote against
the resolution an declared it to be lost.

9. Rao Babadur Chitable ronewed his efforts and moved the . following
resolution in the Legislative Council on the 17th March 1922 ;

* This Council recommends to His Excellency the Governor in Couneil that
immediate steps be taken to vest criminal jurisdiction purely in judicial
officers without any eXccutive duties, controlled in all mattors, including
%1:1’1 postinga, salaries and promotion, by the Sessions Court and the High

urt.

“* This Council further recommends that the change above recommended
bo effected by strengthening the cadre of subordinate Judges by creating
a grade of Rs. 200 per mensem and by appointing full time resident magis-
trates of the first class out of the cadre of the subordinate judges ; also by

inveeting with first class magisterial powers subordinate judges whose time
18 not fully occupied with civil work *’.
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25. This resolution was vehemently opposed by Government spokesmen
who advanced of repeated srguments against separation. It was voted
upon after a prolenged debate and declared carried.

(i) Madras.
26. On the 18th February 1922 Mr. C. V. Venkataramana Ayyanger
moved :—

““That this Council recommends to the Government that step: should at
once be taken to scparate executive and judicial-functions comiletely in
this Presidincy snd that a)l judicial cfficers should be placed directly under
the control of the District and Sessions Judge and of the High Court ”,

The resclution was lost.

27. The * separationists’’ were not discouraged by this defeat. They -
again 1allied their forces and moved a resolution indicating in detsil the points
which should be considered in framing a scheme of separation. That resolu-
tion was carried in the Legislative Council on the 22nd September 1922 and in
pursuance of that rerolution the Local Govurnment appointed 2 Committee
under the Chairmanship of Mr. Justice Coleridge I.C.8. The Committee sub-
mitted its report on the 21st April 1923, Eventually the Government of
Madras apprehending official criticiem, discarded it by issuing s lengthy
resolution giving in detail the reasons for such rejection,

(¢4i) Bengal.
28. On the 4th of April 1922, Babu Kishori Mohan Chaudhsri moved :—

“ This Council recommends fo the Government that early steps be taken
for the total separation of the judicial from the executive functions in the
administzation of the Presidency .

Mr. A. C. Duit moved as an amendment that the following words be added
a$ the end—

“That the said separation be effected in consonance with the following
principles

(1) Officers appointed to perform executive duties in no case to perform
judicial duties and vice tersa.

(2) Officors appointed to perform judicial duties to be in no way sub-
ordinate to exscutive officess :

{3) The entire control and management of criminal judicial service,
includipg the powers of promotions, transfers and punishment of judicial
officers, be vested in the High Court .

The am:niment was- lost but the original resolution was put to vote and
passed- -
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99. The Yocal Covernment, responding to the above resolution appointed
by their Government Resclution No. 6287-A, dated the 19th August 1921,
a Committee, with the Hononralle Mr. Justice W. E. Grieves, as its president
“to elaborate a practical working scheme for the separation of exceutive and
judicial funetions in the administration of Bengal and to report on the cost
‘thereof,” The Comimittec submitted its report on the 30th Japuary 1922,

{fe) United Province

30. On 6th April 1922 Babu Chhalt Bihari Kapur moved * That the Couneil
recommends to the Government to appoint a Committee to work out a detailed
scheme for the separation of judicial and excoutive functions and to prepare
an estimate of the cost of the sume ™.

An amendment to the resolution, requiring that a majority of the committee
should be non-official members of the council, was moved, and lost, but the
original resclution was put to vote and carried.

(v) Bihar and Orissa

31, On 18th July 1922 Rai Bahadur Dwarka Nath moved “ That this
Counci} recommends to the Goverrment that judiciel and exccutive functions
showld be separated and immediate steps be taken to appoint & Committee of
officials and ron-offieinls for settling the whcle scheme with instructions to
report before the next wintor session of the Council 7,

With some slight modification regarding the time allowed to the committee to
submit its Teport, the resclution was put to the vote and carried unanimou sly.

32. In consequence of this Resolution, the local Government by their

netification dated the 26th November 1921 appointed a Committee which
sabmitted an exhaustive report in two volumes.

() Central Province
33. On 6th Angust 1922 Mr. M. R. Jayavant moved
brng to the notice of the Government the

of ite policy about the scparation of the executive and Judicial functions and

the necessity of framing o scheme for such separation with an estimate of the
probable cost of the same. ™

. The resolution was carried, !

This Council begs to
desirability of an announcement

(vif) Assam

34 _On 19th October 1928 Moulavi Munawwar Al moved * That_this
" Couneil recommerds to’ Government (a) that the judicial and executive funce
tions be separated, different officers being empioyed to discharge these functions
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‘neparately, and (b} that a committee consisting of four non-officials and two
officials be appomte@ to formulate within six months, a scheme to give effect
to the recommendation contained in (¢) . .

The resolution slightly amended regarding the time allowed for the committee
to submit its report, was carried unanimously.

(viii) The Punjab

35. The Punjab Legislative €ouncil in the month of October 1921 passed the
following reeolution.

“This Council recommends to the Government to appeint an expert
committee consisting of officials and non-officials to work out a detailed
sohere for the ecparation of judicial and executive functions and to prepare
an estimate of the cost of the same *, '

36. Tke Government accordingly by their resolution No. 2368 (Home
Department) dated the 24th Januvary 1922 appeinted a committee, with the
Henourable Mr, Juetice Walter Aubinle Ressignol as its Chairman. The
- Committee submitted its report on the 29th March 1922,

37. When the members on the provincial Legislaturce were straining
eVCry 1eTve to secure separation, the members of the Couneil of State and
of tho Central Legislative Assombly were also striving to get the principle
recognized and adopted as will be seen from the following resolutions :—

{#) The Council of State,

I 3¢, On 9th March 1922 the Honcurable Mr. Bhurgt moved “ This Couneil
recommends to the Governor General in Council to make a definite declaration
that the time has arrived for the complete severance of judicial from executive
function and that carly steps will be taken to accomplish the severanco almast
immediately .

39. The resolution was withdrawn, the Government having assured that
they would not object to any Provincial Government giving effect to the
- separation. :

{42) Logislative Assombly. .

40, On 20th September 1922, Rai Bahadur T. P. Mukherji moved “ Thie
Assembly recommends to the Governor General in Council that judicial and
excoutive functions should be separated and steps should be taken to appoint
& committee consisting of officials and non-officials for preparing a schome for
the purpose at an early date”.
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41, - Tnspite of Government opposition the motion was put to vote and
cartied. -

In spite of the fact that these resolutions were carried, the Government of
India did nothing to respond to the wishes =o expressed by the Central
Legislatures. Tn 1931 the subject was raised agai in the Central Assembly.
The Simon Commission had thon just published its roport recommending
certain constitutionel changes anl the Government of India using these
recommendations as pretext for delay replicd that no move could be made
tilt the picture of politicad reforms thon pending had become clearer, In 1938
when the question was again revised, the Government of India repented ther
Teason given in 1931 with the additional ground that separation had become
an “cxploded” theory. This bold assertion was sought to be supporter
by reference to the trend of the legislative practice in England, whero th
principle of undiluted separation had ruled long, and where it was allogec
the trend was to blur the distinction betwoen the exocutive and the judicisry
The trend referred to was probably that of enacting legislation in a form whicl
left s large opening to be filled by rules to be made by the Executive ant
the nddition of clanses to the effect that the validity of rules go made shoulk
not be questioned in & court of law, Even conceding that such a trend wa
evident in England, still one can very well doubt the wisdom of such :
tendeney.

42, In 1937 Congress Cabinets were installed in & majority of the Provinces
In view of the Congress insistence on separation right from 1886, the publi
expected that the much-needed reform would be cne of the most nrgent item
on their agenda. But strangely enough, these hopes were not fulfilled
We have not to go far to seek the explanation for the disappointment causec
Mr. C. Rajagopalchari, the then Prime Minister in Madras, is quoted as havin
said “ Now that the Congress is in office, we will sce that the executive officer
will not go wrong and we shall control them “ (vide page 166 of * Recollection
and Reflections by Sir €. Setalwad). It appears to have further been argue
that any scheme of separation involved the placing of the entire erimins
judiciary under the control of the High Court and that would create a
“ imperium tn wmperio” {Rep. of the Committee of the Separation of th
Judiciary from the Executive {Madras) 1948 p. 15 para. 47). So this led ¢
criticism that oven the Congress Governments were imitating their predecessor
and could fish out reasons for withholding the reform which the Congress he
advocated for o many years, Rt. Honourable Sic John Beaumont (who wi
then the Chief Justice of Bombay) eriticized this in the following words :—

“*Beparation of the judiciary from the exccutive was one of the mai
planks in the programme of the Congress party, and when that party too
office in Bombay the Ministry started to work out a scheme for such sepsd
tion. The matter is not free from difficulty, but the difficulties are, 1 &
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esttan not insuperable. However, I am afraid the Cougress party whin
In power wWas nS anX ius to control the magistrates as its prodecessors had
been, and would, T think, have extended contrel to the judges if it had
the chance.  Ab any rate, whatever the reason mey have been, Congress
Government mado 1o veal attempt W sepursts the jadiciary Jrom the
exceutive and, from the wnanimity with which all the Governments
ahandoned the projeet, 1 think that ane may assuiie that they acted on the
orders of the Congzess Working Commiittee,  For much of the work of the
Congres: Governments in Bombay T had sincere sdmiration and my relitions
with the Mindsters concrrned with law and order were mogt riendly, bug
Dyegarded the failure o tavkle the jroblem of the magistracy s & cyrical
sacvifice of prineiple to expidicney . (Vide 48 Bombay Law Revorter,
Juurnal page 12 at page 17) 7.

45, Corgress Miniotrles which voluntarily wint out of office by the end of
1930, veturned to ofliee in 1946, Alrcady some of the Provineial Governmenta
have appeinted committees 10 frame neeessary schonzes of s poraticsr,  The
Bihar Guveranent, by their Reselution Ko. BSE6A, dated the st December
1647, sppointul 2 conmmittre prosided cver by Al Justice 1T R, Mondith
and the committee has alvady submitted ite vyt in last Javusry, The
Modras Government by thele G 0. ML Ko, 1654, Pi blic (Goners]), dated
the 26th July 1646 appointed o canmnittee, mder the Chafrmanhip of 8l KL
Raizh Avyar, Advercte Gonond, ard the Cinwittoe has sulnsitted its noperg
ou the Tth of November 1646, This ie the yepint vefamad to in the tesolution
sppointing thiv Commitice. -

44, We have giver the brg history o this prebb moin éetail in exdor that,
one, who is lose aequainted with the history miclt Le alle o tralizn the
m portance of the prizeiphs et stale and the wreeney of the question, even
wrder poprilar Governmen(e.

CHAPTER IT.
TrrF PrEssNT SvsTes oF CourTs,

45, The Hivrarchy of Courts which today administer eriminal justice in the
Povinee, exeepling the City of Bonfhay i built up as fellows :—
46. At the base are.—

{1) The Courts of Village Cfficors.

(2) The Villoage Benches,
mo-s Bkj 2817—2
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Courts oF VILLAGE QFFICRRS.

47, These Cowrts function under the Bombay Village Police Act, 186Y
(Sections 14, 15 and 16 of Bombuay Act VIII of 1867). They are one man
Courts prosided over by the Police Patel, who besides being primarily and
personally responsible for the preservation of law and order. is also the logal
representative of the civil power in his village. In addition, the Police Patd
is within his jurisdiction a criminal Judge in a small way. In some Districts,
his office is held hereditarily and in that case he ean be dismissed by Government .
only. In other cases he is liable to be suspended or dismissed by the Collector.

1
- ViLLage BENCHES, <

48, Village Benches ure constituted under scetion 37 .of the Bombay Village
Panchayats Act, 1933, and function in rural areas, A Village Panchayat
elscts out of its members five persons for the purpose of constituting o Village,
Rench. The five persons so clected constitute a village Boneh which exerciser
ot or any of the judicial powers which may De conferred upon it by thy,
Panchayats Act, 1933. The Provincial Government may remove any membes
elected on the village beneh after giving hiwn an opportunity of being heark
and after such enquiry as the Provincial Governmont deem necessary, i
in the opinion of the Provincial Govornment such member has been guilfy,
of misconduct in the discharge if his duties or of any disgraceful condust o
neglects or refuses to perform or has been incapable of performing any of the
duties as » member of the village bench. The powors of punishment of a villagt
bench are very limited, the maximum punishment which a bench can impox

boing a fino of Rs. 20 for certain offences and Ra. 10 for others. 3

F

Brwer Courts,

49. Village Benches and village officers function in areas which can M
desoribed as rural, In urban or quasi-urban areas in which category must bé
included for the presont purpose the headquarters of a taluka, Courts o
Honorary Magistrates or Benches of Honorary Magistrates were funetioning
tilt very recently. These Courts have now bean abolished and it has now bee
dirccted that only special Magistrates and Siipendiary Magistrates mﬂ;,
dispense criminal justice throughout the Province.

X

STIPENULARY MAGISTRATES.
b
50. These Court§ are divided into three categories, wiz.,, (1) Courts 6
Magistrates of the First Class ; (2) Courts of Magistrates of the Second Class!
and (3) Courts of Magistrates of the Third Class i
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A Stipendiary Magistrate who is known as Resident Magistrate or a City
: Magtstrate *s a full time Magistrate. In the category of part-time Magistrates
are to be found Sub-Registrars, who in certain Districts, have been invested
! with Third Class Powers. The work which they however turn out s not
1 very large.  The Taluka Head Accountant in some places exorcises magisterial
‘lpowm-.« and 1s commonly known as Sheristedar Magistrate. The Taluka
! Sheristedar is usually busy with his own work and the lime he can devete
"to his magisterial work is scldom large. The most important category of
J part-time magistrates in the subordinate cadre is that of the Mamlatdar or
* Mahalkari who is » revenue and executive officer as well. The excoutive
officer in charge of & Talulka 18 known as a Mumlatdar ; and the one in charge
of & Mahal or Peta is known as a Mahalkar.

. RESIDENT aAND Crpy MAGISTRATES.

| .
51 City Magistrates are full time Magistrates and their headquarters are
Esually the District ond the Taluka Lown. Thelr present strength i 18,
"he Resident Mugistrates are also full time Magictrat.s and exercise their
Yurisdiction over & number of villages either in the same Taluka or in 2 or
"3 talnlae.  Sonetimes shey are directed to hedd their Courts at different y.)uees
=n their jurisdiction.  They are usunlly given aveas which ean be conveniently
i vorod from thoir headquarters.  These officers devote all their time to tha

=

Misposal of eriminal vases.  Thelr number ot present is 101,
)

[ ' TarvEA MAGISIRATES.
0 . .
y 2. Taluka Magistratos, besides the above, are the Mumlatdars who are

asually ex-officio second cluss Mavistrates and sometimas first class powers
arc conferred on th m. Being printarily revenne cfficers, they are busy with
sheir own work and they handly fnd gime to hiear eriminal cases,

SrB-DIvisioNAL OFFICERS,

' 53. Above them there are sub-divisional officers knmown also as Prang
ficers, These arve of twe categories, those promoted from the lower cadre,
vlo arc called Deputy Cullectors and otficers of Indhan Civil Berviee who are
signabed as Assistant Colletors, They are also called  Sub-Divisional
flgist-rates as they hold charge of u division of the District and are invested
with criminal powers.
DisTRIOT MAGISTRATE.

54. The Distriet Magistrate is ot the top of the magisterial cadre in s District.
Ie, however, finds little time for Court work and does not usually do any
Griginal eriminal work. He sometimes hears criminal appeals. Under the
déode of Criminal Procedure, certain tvpes of applications such as petitions
© revise orders dismissing 8 complaint under section 203 or discharging

Mo.A Bk 2817—%n
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an acoused under section 253 may be prescnted either to the District Magistra
or to the Sessions Judge, and the parties go to the one or the other offix
aveording to their convemience. The District Magistrats, however, spend
very little time on purely judicial work. He usually inspects the Comt
of all the First Class Magistrates in hie distiict once a year. Occasionalt
he also inepects the Courts of a few Second end thivd Class Magivtrates, ¥
receives monthly statements showing particulares of the cases rooceaved, dirposs
of and pending in all Courts in his district and issues roviews on  the

staicments, 4

55, There are, however, & number of ways in which the personality ¢
a District Magistrate marifest ttedf. He issnes from time to time Circula
to thie Magistrates under him, which nsually furnish wseful guidsnce to thes
but they may occasionally treneh wpen matters which are properly in ¢
field of Judicial diserction, The suberdinate Magictrotes nsually act on
irstructions ssued to them by the District Magistrate, although they m
happen to intexfere with the judicizl diserction vested in them by law, It
rarcly that a District Magistrate kssucs any dircet ingtretions to the subording
magirtrates, hut be offurs senerks coitalning hints which Le knows t
subordinete magist ates will be coreful not to iprore in futuve, as they are
look to the District Magietrat> for their promtion and future prespects, At tip
explanationg are called for frem the subordinate magistyates,  Neot infrequent
these rerarks bave a bearing on the judiciz] aspeet of eascs and natural
influences o Magistrate when he has to dispense justice in subsequent cas
In this way the District Magistrate exercises an indirect influence on Magristiab
subordinate to him. Generally subord nate Mag sirates are very scnsith
to the rematks made by District Magistrates on theiv calondars and they s
apt to follow them even in preference to High Court decisions.

B&. Inaddition to the controliing of the work of the subordinate magistrat
the District Magistrate has to perform a very wide range of duties which 8
more of less of an administrative character. He issues lienges under 1
Arms Act, the Petroleum Act, the Cinematograpk Act, and numerous oth
Acts. His sanclion is also raquired befare a prosucut-i'on is launched und
some of these and other Acts, Under the Criminal Tribes Act he perfor
certmr} dutirs which are purely of an execut ve character, As the princi}
executive officer in a Distriot, he is vesponsihle to Government for the presers
tion of law and order in his district. The District Police Act expressly stat
that the District Superintendent of Police is subordinate to him in such matt

and the rontact b-tween the two officers is frequently close and oft
eonfidential, :

1

87. When there is too much work for & District Magistrate in a Distr
additional District Magistrates sre appointed to assist him. There
at present several such additional District Magistrates in the Province.
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Srsstons Jupges axp THE Hige Courr.

58.  Above tho Court of the District Magistrate is the Sessions Court presided
aver by s Sessions Judge. But the Sessions Judge exercises no control over
she District Magistrate except to the limited extent that appeals lie to him
n those Tare cases where the District Mawstrate holds an original trial himself.
The Sessions Judge receives from the District Magistrate reports about the
work of »!l First Class Magistrates in the District and passes them on to the
Jommissioners. At the apex of the pyramid is the High Court, Beth the
Bessions Court and the Migh Court are exclusively judicial institutions and
fisnce do not strictly fall within the purview of our enquiry.

THE WORKING OF THE SYSTEM.

59. One cardinal feature of the prosent system is the combination of
functions which have been long distinguished as excoutive and judicial and
the definite subordination of the judicial function to the exccutive. The
’]Gt)\iector, the Chief Exeoutive Officer, in the Distriut, is, by virtue of his office
&8 the District Magistrate, i a position te dominate the will and influence
the decisions of other Magistrates under him in an indirect way. He may
this way sometimes impose on them lis policies, his views and even his fada.
I it 3s found that a particular subordinate Magistrate fol'ows his own bent
of mind in deciding cases entrusted to him, it 3s possible that others will be
:Im? ferrid to him and he may not be recomnmended for higher offices.  Simularly
T a subordinate Magistrate, who s only acting, does not follow the line of
decision indicated Dy the District Magistrate, he has the foar that he may he
reveried 1o the clerical grade and may have to pass his whole life as a clerk.
As all Magistrates in a District have to depend for their further progress and
advancement in office to the recommendation or the good will of the District
Masisieatn, it is but natural that they are prone to follow the advice given
to them by the head of the Ditrict and very few having the vourage of thewr
convictions will act in a way which may not he to the taste of the head of the
District. It is in this way that the prosent system is defestive anl it i exsential
that all subordinate Magistrates should have the freedom to decide casoes
waccording to their own good judmnent.

t
:

ProsucUTING AGENCY.
3

650, There is a Public Irosceutor for cach District with scveral Assistant
_Prosesutors, but they ordinarily appear only in Sessions cases and criminal
“appealsin the Sessions Court.  In every Distriet there is also a Police Prosecutor
'and a number of Sub-Police Prosscutors under him, The Public Prosecutor
appears before & Magistrate only if specially instructed to do so and the Palioe
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Prosecutors usually conduct all the cases before Magist.rates._ The bSub-Po]‘E
Prosecutors arc part-time Government servants and are not eligible for pesnin
They get a pay of Rs. 150 per mensem. They are recruited from the B
snd are allowed private practice. The Police Prosecutors are whole tin
Government servants and thejr grade of pay is Rs. 20010 -300 wi
a Belection grade of Rs. 820.—20- 400 with a temporary increase of Rs, @
per month. The Police Prosccutors also are revruited from the Bar. T
District Magistrate and the District Superintendent of Police have effects
eontrol over the Police and the Sub-Police Prosecutors,

CHAPTER 111.
ARGUMENTE FOR AND AGATNST SEPARATION,

61. It used to be the case that on every oeoasion when the question ¢
separation of functions o the udiciary and the executive was under discussior
even those who were opposed to the change frankly admitted that in privgipk
it was a desirable veform. One of the staunchest opponetite of separation
Bir Charles Elliot, in his article to which we have referred in the last clapt
conceded that  this princiyle in the abstract s sccepted 7. But it would b
8 mistake to assume that the same has continuous]y prevailed tiil toda)
There has come into existence a new and popular school of thought that refust
to admit even the principles, and pointe to the necessity of Placing more an
more functions inthe hands of the executive, cxcluding gt the sam
time the right of intervention by the Courts. Indeed in 1931 when th
question of separation was under consideration, the Government of Indi
rejected the very idea as “an exploded theory  and today not a few o! th
witnesses examined by us spoke of it disparagingly, one of them  describin
the doctrine of scparation, as a “ schoolroom cant ”. But such opinion
were sparse and the majority of persons  have over subscribed to th
Princ ples of separation, even these who had their doubts about the workiny
of it in practice. We cgnnot, fail to vecopnise that great chamges have take
Place in the form and organisation of the modern demacratic state, end the
it hag pow come to be regarded 28 neccssary that a larger measure of stalf
contrel over the life and property of its citizens should pass into the hand

ormerly thought compatible with democrati

and strongly of opinion that every rule or lav
that prevents an appeal to the open Court is g danger to individual freedon

and ultimately to the very foundaitons of liberty and the sovereignty of th

People. In our opinion that authority of the Courts ig an esgential pillal

of the democratic state that it cannot he weakened without ing thy
whole structures, thou endangering
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62. It ¢hould not be thought thal we are blindly following an wleal or
refusing to see realitics. There Lowe always lwen elergencies when speeisl
powers were given to the cxecutive. There have heen o eagiens when even
the exerutive had to stand dewr and swvender authority when the suthority
to e pussed mto the hands of the militery. Tt is rocopnined that during
such nhiormal Linies the powers of the Courts may have to be abrogated and
individual rights of life and property swrrendered. But with the retwn to
normal habits of like, emergercy mcasures should cease. apd the authority
of the Courts be re-established ; for no state wrn remain seeure withm unloss
there is respect for the rule of law. Where the exscutive s allowed freely
to cireumvent the Courts, there will be u steady decline in the standerd of
Qovernment, that can only end in the deprivatien of inlividunl rights and
in the ruin of the democratic way of life. We bave no doubt that a large
majirity of those who have studied the question belicve in the prineiple today
everl as before. Since the quesiton of the scparation of the judiciary and
the executive was monted m India more than a century opo, & varteby of
arguments were advanced agairst it from time to time, many of which, though
plansibls then, sre no longer tenable in the present times. On.: of the carliest
argunients sgainst separation was that withuut magisteriel powers the Collector
could not. eollect the tand revenue. This war regarded to be so at the tine
the argument was advanced and resulted in the abolition of the first experment
of spuration that had heew tried at the instancee of Lowd Cornwallis Bengral
and Inl to the reunion or the combination of powers ouce more in the Collector,
the cxecniive head of the dietriet.  The argument would rot b adlduced now
and need not be considered further. Everyene lmows that the administrative
machinery of Govemnment has developed greatly rince then. and it would make
no differasice at all to the recovery of the Jand veveuue it the Collsctors and
the Mamlatders ceased th be Magistrafes.

g3, Moany Enulishien of weight @nd authority, w ho supported separalion
thecretically. oppesed its irtroductien in India on the ground that if ran
counter to the neintal conception of fulr. They argurd that the system
operating i Didia is ~n indigemous product devised to suit oriental people.
Ris F. H lliday stated “T sm very sure that cue administration will eaeteris
parihus be gencrally «flicient, while it is cettam to he also acceptable to the
people according to the degree in which it conforms to the simple or oriental,
in preference to the comyplex or European, model. The European idea of
Provinein] Government s by « m'pmtc division of Tunetions and « ffices, and
this is the spstem which we huve introduced into our older territories.  The
eriental idea i8 to unite all powers into one centre.  The Emrcpean may he
able ta comprehend and rppreviste how and why he ghoul go to one funetio ary
for justicr of one kind and to another for jnstice of anoth r kind.  The Asiatic
i confused and sggricved by hearing that this tribunal can only redress
a particular sort of injury, but that it his complaint be of ancther nature,
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he must ge to anothor authority : and to a third or fourth kind of julieature,
if Wie case be, in a mannse meomprehensive to himself, distinguishable ingg
some other kinde of wnong or lajiyy. He s unable ty undemtend why they,
ghould he mors than one Hakim, and why the Hakim to whom he gnes accordine
to his own expression a8 $3 a futher for justic, should be incajable of rendering
him justice, whatever he the naturs of his grivvancs, vr whatkevar bo the pesition
of his adversary. {Minate, dated 30th April 1856 paragraph 53).  Sir Charles
Eltiot, another confirmed opponent ol separation semarked. 1 woule
point cut thut the keynote of our suceres in Indiar Administration has beer
the adoption of the oviental view that all power showdd be wollected into the
haods of a sivgle official, o that the people of the district shondd be able
to look up %o one man in whom the various branches of authority are centreé
and who is the visiblo representative of Government. The English idea of
distributing power to a series of officials or bodies ................... e
ig very far from the Indian ideal which morc resembles the Continental system:
than ours, since the District Magistrates correspond more elosoly o the profect
of 2 French Department than to any official in England . {Article printed
in the Asiatic Quarterly Review, for October 1396).

64, This argument no doubt was accepted as a very powerful exposition
of the case of unity of powers at the time but i ohviously antiquated now.
Buch notions of the functions of Government no Iongrer survive, and if it were

attempted to use this as an argument in favour of combination of POWETS NOW,
it world be met with universal derision,

65. That scparation would entail heavy expenditure is one of the most
frequent, and formidalie argaments adyanced by the opponents of the reform.
In 1837 Lord Auckland, the then Governor of Bengal, addressing the
Honourable Court. of Directors on the subject: of scparation, observed thaé
“finaneial considerations * were ono of the grounds which wade the question
“one of great: diffieudty . Sir B Halliday in his minute of the 30th April 1856
pointed aut : “ It is one very serivus objection to this scheme, that it will be
very expensive  (paragraph 52).  Sir Chatles Elliot, cne of the most vehement -
opponents of separation, referred, in his Article printed in the Asiatic Quarterly
Review for October 1896, to the © Anancind argument ” advanced by many
others against the proposal and proceeded to support it by pointing how
additional staff woull be reguired to carry out the scheme. The Honourable
Mr. H. 8, Lawrence, the then member in charge of Finance, participating
n the debate on Rao Babadur Chitale’s resolution, m voicing his oppositic':
to separation said. 1t (sepavation) will set up a system of justice which
In proportion to the wealth of the country will be far more expensive thae
that in any other part of the country * (Bombay Logislative Council Debates,
Volumme V1922, page 1404). The Madras Government also stated : “1t is

4 practical impossibility to curry out a oomplete geparation of funetions -
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without incurring prohibitive expenditure ” (Statement of the Government of
Madras on the report of the Committee on the Separation of Judicial and
exoauntive Tunctions,  Government, Order No. 112, 17th March 1924, page 56,
paragraph 7).

86. These and simlay comments made by the vpponents on the count of
finunciul difficulty have not gone unchallenged. Tt was to meet this ground of
objection that Mr. R. C, Duit, Rev. Commissioner, Benwal, framed his scheme
in « manner which weuld need the least additional expenditure. Mr. Dutt
adm ted that for separation to be earried out some additional staff would be
pecessary and this would “inerease ........oooioenn the cost of
administration ', which inciease, ... ... ..o he thought, to be
¢ pepessary for offecting complete separation 7. He went a step further and
stated  even this additonal cost may be met by savings in other departments .
The authors of the Memorial of 1899, after referring to the remarky of men
who based their objections on the financial ground, waTmly recommunded
Mr. Dutt’s scheme as “ the hest answer to this obiection " (paragraph 18).
Mr. Manmohan (those, the First Tndian Barrister, in bis “ Inteviews ” pristed
in “India” for Decemher 1835, after stating that the * reform could be
carried out, without costing an additional rupee to the state”, chserved
.............. , . the finaneial objection is merely put forward in the present
embarrased state of Indian finznees in vrder to shelve the question ™, Mr. C, b.
Field, » Judge of the Caloutta High Court, in his article printed in the Asiatie
Quarterly Review for Jamuary 1897, pungently attacked this ““financial
armwment ” in these terms :—** In 1860 the finuncial difficulty was the strongest
armument advanced against complete separation and ever since, as other
moans of defence Trave been weakenod by time and progress, this Dig okl gun
has heen. braught out as an irresistible picce of artillery.  But time Jias affectod
this alse, and it can no longer do ..o Tf the change
wonld cost a little, wonld not this Yittle be spared frome 4he LA on justice,
that justice muy be done? Very little (if anything) would he requived if
the reform were carried out by some one having the Inowledee of the existing
system and some faculty of organisation, Beavine in mud this coonomy
that resulfs from division of labour and largze exiating establishments ready
for rearranging, it is by no means impossible that an netual savieg could be

affected.”

57, Prestize is one of the oldesg of arguments, which if advanesd in thess
days, would be regarded as rdienlous. Thero was a time when it was trgoed
with a show of great plwsibility that the prestige of the Collector would be
serioasly weakenet by withdiaring all his magistey ial authority sud the wutho-
rity of Government to maintain Jaw and order in districts woubd suffor thereby.
All Gover iments are eaveful of their prostige. Tt is most important to the
health of every Gven ment that it shonld command respect. But tho idea
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of prostige as an instrument of Government in India was bound up with the
fostering of the crecd ol the supet jority of t}n_z ﬂ}]l]l{l classes a._nd the divina
mission of imperialisar. Prestize came to he in fact an e§sent1a-1 c:.l sment of
Imperizlism ated was the prop ot o rule, however heneficient ut times, thal
altimatcly rextad on foree. 1t was the showy side of power, the part t]}at
appealed Lo the eve und the sense of wonder, covering beneath its attractive
extorior a core of military force.  Evory state, we Lknow, must Tely on foree,
but the army ol the dermocratic state is the people and it is the sanction of ther
will which is the foundation of the security of the state and not military power
ag such. There is o place loo for dignity and ceremony in the conduct of the
affairs of & democratic state, but pomp and splendoue can never be used to
coneenl force. Heneeforth the prestige of the state must resé on its reputation
for good and enlightenced Goverement and the pride its citizens take in keeping
it socure, strong ane froe. The argument of prestige has been blunted for
aver and with its pasring we move out of the past and on to the new order of
the future, :

68. ITere we shiould observe that there yppears to have been a tendency on
the part of the supporters of separation to dwell overmuch on the arguments
adlvanged in the pagt ond to rest content with demalishing them for proving
the nead for this reform, neglectful of the views of modern times. It is now
eagv for them to gain a verdict against the time-worn arguments cf the impe-
rvialism of tlie old regine, but unless it can be shown that the evil 6f the combina-
tion of powers I8 a8 objectionable today as it ever was, and that the new
arguments in Gavour of continuing it are equally fallacious, we fear that the
support for the veform will be so weakened by the antipathy to imperialism
that hus not become historical, and the case for the executive so strengthened
by th: wave of pop durity which is supporting the new Gsvernments, thab
p(\r;)_w]o may fil to realize how important and vital this reform still continues
to be. :

6. The two st arguments which are now-a-days advanced by the ex>eu-
dive to oppuse the soparation i that all the claims for this reform are -
necessery now, since independence has heen won, and that fuadamental changes
in the deus of the functions of the democratic state have rendered the theory
of separation of powers obsolete. One witness before us remarked ; © The
question was et seuts when we wate under foreipn rule. but matters will
be changed now that independence bas gome . Another said : Frankly,
I think this ides of scparation has no basis whatsoever. Tt seems to me thak
a Jot of these v niplaints were really due to the fact that }*()ﬁ. had a foreign
Government of which you were naturslly suspicious. Yeu will see that there
8 nothing muck, no substanz: in your argument”. (E. W. EPEITy €81,
C.LE,, 1.C.S., Commissioner of Excise). This view was reffected ’in. ﬂw,L
apparent reluctance »f the Congress Ministries to jatroduce the separation
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w%h;; ;-l.w_eﬁy fivst t,ook1 office. Mr. Rajagopalaclon, the then Prime Ministor
gu ad s {1_10W H.E. the‘: Governer of West Benpal) observed : ¢ Now that
ngress iz in office, we will see that the executive oflivors will not

. s M WTony
and we shall eontrel them ris asstivan i h 1,
£ wtrel them 7 But this assuiance did ot a0 unchallenged,

afd f:h:c trenchant remarks made by the Right Hoasowalile Sir Jobr Beaumount,
rEE*}x-E]l_uei Justice u(_ Bembay, have abeady benquoted. Mr.  Wassoodew
(Ex 'utl_r_(t.“. of the B.)ml.):‘,y High Court) stated before us: ** An independent
judiciary is the only safeguard against encroachment by the executive on the
liberties «t the people ™. Right Honourwbls Dr, Juvuksr gave it as his opinion
that the ““ the necd will be more when o popular Government eomes in, as
Eherc aATe MOre f:ha.pces-: of the cxecutive interfering with the Judiciary .

My strong point ”’, he continued, “* is that the hdiciary even at the highest
shoulil be kept free. We are apt t) concentrate attention on the lo vor u.:p 2k
of the judiciary but T would maintain the same principles even as rogacds the
highest aspects of the juliciary. For instance, I have heard - complaint
very recently from high authorities that the High Court makes ¢ rtain renom-
mendations to the executive. Government specify  the prefercnce o condi-
dates in order, sny A B,CD, and the sxecutlve Government seloets the lust can-
didata D, The conventicn <lhould gro v strongly that the High Court’s recom-
mendations in the matter of posting must be [Cllowed . Rao Bahadur
Manilal Desad, supperving this point of view sad: “IF I am to speak very
frankly in the .aame of democracy, power is bicing abused. From my own
experience, I ean suy that during the last fow years, after the inttoduction of
demoeracy, exceutive apencies of loeal workers bave besn trying to contro)
and guide the judictal decirlens of the magistrates to such an extent that in
eertain instances, it Law become a scandal. We do not want any change in
the name of dem wracy which will he harmful to the judicial admimstration

of this country ™

70. These are grave indicuments coming from ren of eminence and expe-
rience that must sorve ag 8 wamning saimst too much apathy towards or
mplivit trust in any form of Gavernment, popularor otherwise.  The fact
=5 that all Governmonts like to have power and are slow t <hed it.

71.  4nother argument used is the »p)rehension that the excoutive will
00t be able to keep subversive forces under contral, if any reform is 1}:t..r¢)d11u d
in the systom of Government that would diminish the authority of the head
of the district, It is pointed onb that if the Distsict M_:Lgrst.mtc 13 to be
regponsible for law und order, he must he the head of the police and the magir-
wacy. Mr. Perry, in giving his evidence, gajd : © [ do think that m the S_re:tix‘tt
cireumstances and stage of development you do want to have a Dis Tﬁt
Magistrate with powers of punjshment to maintan law and (.)I‘L].E hhan u(;
nad expetience of a system of separation working in practice m ko (; :)m
State and declared it to be a failure, for * when put to the strain it broke d{; .
beeause the District Magistrate in charge of the Magistrates was a judic |
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officer who carried absolutely no weight”. The fault may have been in the

selection of the particular officer, and nead not bo nocessarily attribited te
the system.

72, Mr. Justice Weston thought it was not possible to carry tho ides of
separation to Iogical extremes, There must be somebody, he said, responsible
for law and order, anc he must be the District Magistrate having muisterial
powers Which he possesses under Chapter XII. In answer to the question :
* Bhould Mamlatdars be invested with magisterial powers ™ he said @ “ It is
difficult to justily the sheory, but the great advantage of it is that the Mamlat-
dar knows about the active conditions of the world, and a great deal of justifica-
tion for & magistracy i8 his ablilty to understand world conditions snd to
dea] with cases which some before him. That is the genera] weakness of what
I might call purely judicial branch, Wo are apt to get inon who are not very
experionced i world conditions ©, He went on: “ I am not one of those
who condemn the present system, Personally, 1 niay say. keep the system of
Taluka Magistrates in purely rural districts or endeavour te have somo systom
whereby all magistrates are as Little subvrdinate to District Mapigtrates as
possible in the matter of advancemens. That js the best that could be done.

3. The executive too las felt that a4 times the higher courts that are free
of 1ts contrel, that is 5o say, the Sessions Courts and above, have not been
abreast of the situation and bave failed to p! ay their part in adequately vesist-
ing Gov Tutient to maintain order or to put down erime, and the guilty often
#0 unpunished by cowts that domand sn unduly  high standard of proof or

are too rigidly wedded to procedure which, in the words of the Chj. 4 Tustice

: & e e \ . -
Sir Leonard Stone, “ tonds to drsguise absolute veracity. We acquit or convict
prople not heeause they are i

: mocent or guilty, but beeause they have been
proved according to the law and proceduye innocent or guitty ',
74._ _It i wrrped that the system of ahsolute sopuwration is ideal in normal
L-ondxtluns_ and affords great protection to the mdividual, but its OPPOLLENES
conderm it by reason of jty w alnese which i manifested when Govervnent
has to tackle undermound subversive forces. It is sanl that if the Cowrts
fadl to cheal ateguately with anti-social ¢riminals like bluck-marketcers, Govorn-
ment comes into disrepute, and absolute separation woulld in practice mean
# set of judges who e ot in toich with the seepe of social evils that Govers-
ment 15 answerabls for, such ag black-marketing or traffic in opium and who
would not sofficiently approviate the necessiby of inflicting hea.v.y sentences
in the way that reverne magistrates, wha ave men of affatrs, would do. It
8 further argued that the Powtr cxervised by the District Magistrate is the
power of & man in hizh position under the control of Governmens, who is in
touch with the needs of the people and has n wide Jnowledee of ti;e politieal,
scetal and economic sonditions inside and oubside his own district, It i abso
g:antefi L?f.'t that if at all, the Distric Magistrate may occ'asionﬂliy use hia
nuees in the matter of sentences only and not the findings, and it would be
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wrong hegauss some suberdinate executive officers were weak-minded enough
to pass judgments that they thought would please their supericr to condemn
all exrentive magistrates as a class of guch moral cowardize or to hlame the
Disirivt Magisrvate, It is also urged that whatever be the system of courts,
it is neessary to huve supervigion and in the districts the Distrivt Magistrates
ean exereies nare effoctive suporvision than the Sessions Judees, This lost
avgament findy support in the evidence of Mr. Lad, District Judge, Poona,
who taid @ spraking for myself, for the last one year I condd 1ot inspect even
one coutt on ascount of being occupied sl the time in Court ™',

55, Omne witnesy, who is evidently oypesed to separation frankly admitted
it i political cases at Joust tha Mapistrate in the mofussil shuwed a tendeney
o B it fimancedt to g grest extont by the District Magistrate, bt added that
this will not hapren heroufter i the altered pelitival sitaation in the country.
He. thovefore, thangl® it was no GRger neceesay o mgeTete the judif-is\{'\r
ard Lhe exeeutive. )

6. Replies to these arguments are to e found i the evidenee  written
andd (b, vhven befire ns by the many witveeses, who by teason of their e
yerd pesivion and their Jong esperience are b d qualified te cpealowith anthoniy
an subjeet. The mibstanee of theve replios i that uulss the judiclary i
ey alont 1638 CEcrli to exyect @ faiv tris] aud thet ioie not e ssible to
yrovide a avstem ol indopenelint judiowry witkeut sertmsly weahening the
poeition of Gove neut.  Tlere werld still be erauwh *powe v the Lamde of
the 11w of the District ro deel wit hoany ementney. To explain this. e
will raote from 1he avidence of some of these Wilpsses.

Elnd

T Urnder the jpesont systan, © the jidependenes und detached men-
elity which s 2 e essanry eonchtion for Dhe avimt dsrvation of juethee is much
ffected by tha existencs of the exceutive et 17, (el TR, Glinrpure,
Privci o1, Lo Collegs, Poorua). S fpcerendiat atas and clieravter of the
magistiacy ke not alwayvd mrintained 1der the excentive,  Justic. ghutld be
mp_r"nm“tn'u‘i apadrdtanted, 16 in, therefore, degimable that the magitracy
sheld he removed from the inflence of the emettive, whith s not frre i
fhe mbertent kes and i Dkes s well ae sther prejudices” (M, Bokhitivar, the
Tistrict Alopistrate of  Surat). “ AMagitiate must be iibopendent of any
executive interfetencos and aven o Suspicion ufeonty Al by the execttive in judivial
medtars is nrderieble.  In the presint sydem 2 magistrate 6 usally anxioug
i comviet in police eases as Le ® afrail thiat the Distriet Sup intendent of
Police micht take to the District Magitiate, if he acquits too many 1 hce
cages’’.  (Mr. Chinmulpund, Distyict Magistrate, Panch Mabale), * Magis

arates are not at present independent of the police in their outlyok. Sorne
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ﬁrst clas: mugisbmteﬁ _h_ave I‘..}[)I'LfGSSGd to me t}h‘itr SOI.'I'IGtiI‘Dﬂﬂ t.hey dil.'[‘(_‘. l.lot dlﬂ-
please a Palice Sib-Tnspector and second class and third i_flass lliag;_p?gmfm
can ill afford to displease a Police Jamadar ™. @It. V. B R%Ju, 108, Dmtruft
Judge, Surat). “Iv is essential that m dispensing criminil justice, the magis
trates should be independent and impurtial. To sceure such a  position,
it ie necessary that the magistrates should not be under the exceutive ",
(Mr. B. K. Dalvi, District Judge, Dharwar). * Magistrates working under
the control of the cxecutive have too little judiciz} independence and whether
they are, or are not, influenced m their dicisions by what they think, the
Government desires, the acoused will be very liable to think that this is the
case, This was corfainly 50 in respect of “ political” casoes conducted under
the former regime against its opponents. [t applies equally under a system
of represen“ative Government in which groups opposad to the parly in power
are buund to have less confidence in the impartiality of s court whicl: is directly
under the ereeutive than in an independort conrt” (Mr. J. G. Simms, T.0.8
Secretary to the Government of Bombay, Revenue Department).

78. The Exceutive asppomss the present Magistrates and  eonbrols their
future career, Not enly reniovel bus even po-ting and promotion rest with
the exceitiva bosees.  This sole dependince of the lower magistraey tend to
make them sorvilewith the result that they are tempted or constrained o Je
what is demanded, not by justice, but by the whims on their superiors, “They
wre afraid to displease the Distrizt Superintendent of Police or the District
Magistrate. The District Magistrate is head of the Police and promotion of
the magistrates depends on the view that the District Magistrate tulces of their
work.”  (Mr, Mirchandani, 1.C.8., District Judge, Nadiad). “The Collz~tor-
eum-District Magistrote 3= the hesd of the Police Department. It is on his
recommedations thatthe appointments, postings, promotions and transfers
of the execntive sfficers take plice, The subordinate Magistrates are too often
easily melined to conviet to gain good opinion of the police and the District
Magistrate ” (Mr. €. 8. Deodliar, District, Judge, Kanara). The Magistrates,
who are Revenue Officers, worl- under a system in which thoy are snhordi-
nate to the District Magistrates who reprosent the proseeution.  The District
Magistrate is the head of the Polize in the Dist_ict at whose mstance many
of the prosientions arc launched. The District Magistrate in his capnoity as
the Collector is the porson who ean make or mar the JTospots of the rovenue
officers s¢ magistrotes.  This nsually ereates a faeling that, in order to be
lowal and faithful to the superior officer, tha District .:}iugigtra te, the magis-
trates nre bound to conviet porsons against whom prosscutions are  launched
at his instance © (Mr. R. D, Shinde, District Fudy -, Thana) . * The dominant
dusire of the magistracy is to Llease the executive on whom the prospects

of their promotion entively depend.” (Mr. K. B. Wussoodow, Rertied Judee
Bowbay High Court). oW, Rertied Juage,
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79. The Dist ict Magistrates consciously or uncensciously interfere in the
administration of justice. ‘“ At present the District Magictrate is the head
of the magistracy and police in the distrivt and he issues instructions for the
guidance of the subordinate magistrates. It i+ found in practice that there
1s interference on his partin the judicial matters, The Magistrates are not
independent and free to exereise their individuol judicial diseretion ™ (Mr. M.
1. Radri, retived Distries and Sessions Judge, Ahmedabiud).  Magistrates
have often to decide disputes in which the exceutive itscll’ is directly or in-
directly Involved. and they will be unable to remain really impartial, both
heegiise of their own interest as part of the exeeutive amld beeause their sn-
perior officers In the exerutive may hring prssure to bear on themn” (Mr. A B
Shiclds, 1.C.S., District Magistrats, Dharwar), = The Executive Officers
having coutrol over the officers exercisiug magisterial authority, sometimes
got oppoTtunities to jntefere with the julicial exereiesof anthorty by the
magistrates in important cosen inwhich officials in the exesutive Depurtment,
have intereat dieeet or indirect ™ (Me, M. 8. Patil, District Todee, Ahmedangar).
“Cases have oeerived, and probebly ace cecurting today, in which Disrrwt
Magistrates take Magistrates to task for passing certiin orders which were gol:
quite to the liking of the polive or the executive,  Instructions are aka come-
fimey issued to Magistrates a8 rogards the nature and duration of sentenees thoy
should pass in certin cases or class of cases, To avorl pnblicity or  adverse
witicims, the instuctions are marked confilantinl ™ (Mr. H. K. Chadnani,
V.68 District Judge. Ahmedabad).

80, The Magistrate subordinate to the exceutive is acent nuel o vonsider
every problem from the special angle ot the exeentive meed. ™ The Revenue
Officers {Aval Karkus, Mambatdare, Prant Officers ote.), as exvoutive officers,
nacessarily acguire, by reason of cheir duty they do a typieally executive
mind with rough and ready methods, whereas the magisterial work requires
a balunced and detaehed frame of mind.”" (Mr. .8, Deadbar, District Judge
Kanara). **The Magistrates buing uvxecutive officers, exventive ensiderations
quite often influence judicil decisions, especially when theye s a politieal,
gocial or economic movement which eomes into conflict with  eXeentive
avthority ** (Mr. B. D. Mirchandai. T.OS., District Judge. Raira).

81. The executive is given a power wiiler many an snactm.a by make rules,
the breach of which is mude punishablo,  The present magin sy Is @ Lart of
the executive.  Thus when they try cases of breaches of these ruls, they are
virtually judees in their own easts anl thus the prosecvtor atd the picdee
are combined into ene.

82, A magitracy working under the executive does not inspire coufidence
in the public, as being uninfluenced by the excoutive. The real questien i
pot whether they are actually infiuenced ; It is whether thepublic belicve that
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they are influenced. It is this suspicion which is very detrimental to prope
administration of justice and the present system helps to breed such distry e
*The present system leads the public to believe that in some cases, they ar
not getting fair play, as purely departmental considerations are likcly to weigh
with the magistrates " (Mr. 8. M. Moore-Gillbert, Indian Police. District
Superintendent  of Police, Ratnagir), “In the administration of justice,
it is not mercly erough that justice should be sctually dome to the parties,
but it is of the esrenee of that administration that public must {eel that, at
all stapes of the fitigation, justice shall be dene to them. If the mugisterisl
functions are concerntrated in the exeautive hands this most eaitury principle
s set at nought,  This i of paramount importance specially in those period
when conflicts avise between the eubjects and the state regarding the funda
mentul rights of eitizens such as liberty of thought and expression ote.”” (Mr, N,
W Miabhoy Distiict Judge, Broach).

83. The magistrates in deciding cuses sre not mirequently influenced by
their pevsonal knowledge acquinad whon doing excentive work. " The presest
magistrates attacl greater inportenco to their exceutive work and naturally
acquire ab executive Lent as opposed fe a judicial frame of mind,  They are
itflusneed by ramotvs and reports which resch them frequently,  They niake
many freneds and sequaintinees in the conrse of their executive work and have
to rely on many persons who attend to their needs while on tour snd whe
assist them in their exceative sk ™ (Me, V. B. Raju, 1.0.8.. Digtrict Judges
purat). The Magictrates under the present system are more fccessile @
the membors of tie public dus &, their other exeentive functions and WHEGTUPE-
tous prrsous take advantage of that position.  This corvapts the magistrates;
il net witle meeney, with dnipreper b flivnee and pressure” (Mr. L. C. Gendbi,
District Government Plaader, Surat).  As veveie officers they move and
are expected to move abont i their aress coming in close contach with the
villagers, village efficers and lealers of ¢he public ete,  Inthe course of 1h i
dut_}' thev cet eortain Efurmstion, right o wrong, and they cnrry the _i]npr{\_{-::-;i(;)
whick they bear in deciding the casun.™  (Me. C.8. Deodhnr, District Judge,
Kanara). ’ o

Most of the officers who belone to the Ravenue Depurtment, have to go abont

soiring within the ares wiider them ared hence the exereise of criminal powes
by these officer

by ¢ 18 rausee delay in disposal and greab inconvenionce to the parties

They (suel cfficers) are unable to hear eases dayv by day, tonsequently, I sy
one fixed place,  Mugistsial ourts are alo i]':irquzu:tl{-' fixed at Ma;;i,stratc’l
samps semetimes m out-of-the-way places, diffieull to zet at, This means
eonsidlerable harassment, expenses and inconvenience to all concerned, non
appearance of witnesses interferemce with evidence and failure of trus

cases. Al this causes a feeling of frustration and impatence with Govern
ment raethods ........... People attending such courts get stranded in awt-ch _
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the-way places with 1o accommodsation transporgor means of obtaining foud ™
(Mr. P. B. Wilkios, Depuly Inspector General of Police. Sonthern Range).
“Revenue Officers, who are magistrates have often fo tour and hold courts
on tour. This involves delay in the disposal of cases and exponses and incou-
venience to the parties, witnesses and pleaders ” (Mr. N, K. Dravid, [.C.8.,
District Tudge, Fast Khandesh), “Some of the fouring magistrates also
hear cases af considerable distances from their headquai‘ters. This causes
inconvenience and hardship to all the parfies ™ (Mr. H. K. Chaiani, 1.O.8,,
Distriet udge, Ahmedabad), ' ' ' .

55, ‘The Magistrates devote greater time and energy to their exccutive duties,
rather than to their judicial functions with many bancful regults. * Smce
gencrally they (magistrates) do magisterial dudes along with various other
kinds of duties, justice is delayed and patties and witneses are inconvenjenced,
Ktinution becomes costly 7 (Dewan Bahadur N. M. Jhaveri, Advoeate, 0.8).
Mr. P. B. Wilkins, Deputy Inspector General of Police, Southern Range,
ohserves—* Magistrates ure at present averwhelmed with work under the
vevenue code, Tenoney Act, Food Control, Municipal and Local Board athinirs,
ete., which leads to whole-sale and unavoidable delay in disposal of cases™
After quoting statistics of pending cases in his range, Mr. Wilkins proceeds,
“ Tt will thus be seen that things are getting worse and worse.  This scems
an nndesirable state of affairs which should be remedied by separation of the
judiciary from the executive.” Mr. A, E. Shields. District Magistrate, Dharwar,
remarke, ©‘ In the complex system of administration today, exceutive officers
have no time to hear cases and much delay detrimental £ the interest of justice
always aceurs . * The officers working now as Magistrates under the execn-
tive are chiefy Revenue Officers who consider thet mpistrrial work. ...
is not their legitimate work. Their promotion and prospects o not depend
upon the quality or quantity of magisterial work they ¢lo, but it di pends upon
the revenue work and their exccutive capacity ~ (Mr. M. B. Honavar, District
Judge, Belgaum). The revenue officers have otlier multitarious duties con-
nected with village uplift, collection of land revenue ete. The rrial of u case
iz regarded by these officers as of secondavy mportance. Majority of vases
tnke inordinate time for their disposal. .As the hearing of cases is interrnpied
hy other dutics they ate usually spread over several months. The Magistrates
are nnable to give to the ceses rhat attention which is neeessary for appreviat-
ing the evidence in arriving ab acdecssion ” (Mr. B. D. Shinde, District Judge.
Thana). * Except resident magistrabes most of the other magistrates donet
do magisterial work for the whole day : owing o the'y other worl, they can
devote only part of their time to this work. The trinls are, thercfore, very
proteeted * (Mr. H. K. Chainani. LC.8.. District Judge, Ahmedabad}). The
present system ° leads to long delays In the. disposal of criminal cases as ihe
revenue magistrates cannot find much time for judicial work. Consequence, hard-

»o-a & ® J 28173
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ship and unnecessary expense to parties due 6o t00 frequent adj ‘
' (M:I:‘. B. D. Mirchandani, 1.C.8., District Judge, Kaira).

86, Magistrates do not possess the necessary legal training snd t-herefer:e |
Justice suffers. ¢ Few Revenue Magistrates possess I gal qualifications, especi-
ally in the 1.C.S., and are often unable to decide leg?l. issues Wlthogt post-
ponement either for references, or for deferred decisions,thereby incurring
delay in disposal” (Mr. P. B. Wilkins, Deputy Inspector General of P(_)h'ce,
~ Southern Range). “° The executive, a8 it is constituted, lacks legal training
~and is devoid of judicial temperament” (Mr. P. V. Deshpande, Secretary,
Hungund Bar Association). “Tlere is a further objection of the want of
legal knowledge and acumen in the Magistrates. Ordinary clerks in course
of time become first class magistrates, None of the Magistrates possesses
any knowledge and study of law books. T am fimly of the opinion that persons
imparting criminal justice must have a throrough knowledge and legal zcumen
in criminal jursprudence ”, {Mr. G. R. Kanade, District Govenroent Pleader,
Jalgaor, “Very few of them have any legal training and most of them are
promoted, from the position of clerks’ (Mr. M. B. Honavar, District Judge,
Belgum). “Many of the subordinate revenve magistrates, having rison from
clerkship and having no higher education or legal training, their judicial work
i8 not of a higher order ” (Mr, B. D. Mirchandani, L.C8. District Tudge,
Kaira,)

87. These sre some of the dissdventages of the present  system,
Advancing these or similar other grounds, the advocates of separation

contend that the present system must be immediately replaced by a system
wnder which the two functions are seperated. '

88, We hove taken into consideration s}l the arguments that have becn
advanced on both sides and have given our anxious consideration to the
argument now put forward of the danger to public sefoty which, all wonld agree,
transcends every other consideration. We have taken great care to see that
the proposals we have to make will in no way weaken the authority of the head
of the district or make it more difficult for Government to maintain Jaw and
order or easier for wrongdoers to evade the law. We have recommended that-
the preventive powers under Chapter VIIT to XIT of the Crimina} Procedure
Code should be pattially retained by the District Magistrates. We are
convineed that these posvers will enable that officer to maintain tranquillity
and order. We feel that both, sides in their enthusiasm have tended towards
exaggeration. To say, as the Madras Government stated in 1922, that it is
practically impossible to carry out a sepuration without prohibitive expendi-
ture is as futile es to say, as Mr. Manmohan Ghose stated, that the
reform conld be carried nut without costing an additienal rupee to the State.
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ke awthors of the various schemes, put forward during the last century and
are, have attempted to work out an estimate of the recurring and non-
sureing cost that their schemes would entail. We have also made an effort
y caleulate the probahle cost of our scheme. We very candidly concede
at our scheme will surely neccessitate additionsl expenditure. But we
slorse what the Government of Punjab said when they appoint - the committee
$1992. ** thongh increased expenditure is incvitably entailed, i appears to
s Exceliency that some set ofi to this increase might he securedt by effecting
yme pecessary changes in fhe present svetem ™ {Paragraph 30). We further
¢l that if cur scheme is pub into operation, ther= will be substantial saving to
1 litieant public. This saving and also the appreciable impovement in the
mlity of justice dispensed take of the edge of the argument of financial diffieulty
7 conclude the discussion on this topie by cxpressing our eonviction
| the words of Sir Harvey Ademson : “ the experiment may he o enatly
1, hut we think the ohject ix worthy.”

%9, After havioy tollowed very closely the controversy o the question of
garation through all its past stages and after very carcfully weighing the
‘guments advanced for and ageinst yetention of the present systemy we have
wched the unanimous conclusion that separation should be immediately
nd complotely introduced. Almost all the official and non-official witnesses.
ho have tendered written or oral evidence before us, speak with one voiee
v support of the reform. Great constitutional changes have taken place
1l we are senguine that the futuve constitution of free India will be
cemocratic one of the type of the British or American Constitution. Separa-
on of functions is an integral and important part of such constitufions.
he present system owes its orgin to the patriarchal system of Qovernment
sablished in this country in the latter half of the eighteenth century by the
ttigh rulers.  That form of Gevernment having come to wn end, the present
mtem of administration of justice must also disappear with it. Thc_ new
omstitution will assuredly detail the Fundamental Rights 7 of every citizen
t this country. But mere enumeration of these rights is not cnough. They
st bo effectively guranteed and separation, which sceures the independence
F-he judicinry, is the hest guarantes of the Tiharties of the eitizens.

(HAPTER IV
Oui SUHEME
40, In propusing our seheme we have kept in view not only the _cumpletu
sparotion of the judiciary from the exectitive, but also the keeping down
{ the extra expenditure involved as low as possible. We have had the
- Ivantage of the considered opinions contained in the recent reports of similar
srmittees in Madras and Bihar, We have studied carefully the various
#o-4 Bk J 2817—30
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*
schemes proposed in the past. in different provinces, wh_ich. have heg
sumarised in Chapter V and the different suggestions and views considen
in Chapter VI of the zeport of the Madres Committee. We ]:Eave also consider
the systems prevailing in Barods and Aundh States, which were cxplaing
to us fully and in detail by Messrs. Sudhalkar, Natb Dowan, Barods, ag
Appasaheb Pant, Aundh State respectively, in their evidence hefore s, Wed
not thivk that it will serve any ueeful purpose fo describe or discuss in defs
every one uf the schemes eonridered by ws, but we will refer at some len
to a scheme preferred by Sir Leonard Stone, Chief Justice of Bombay.

9. After referring to the systeins of judiciel administration prevailiy
in Egypt and other countrics the Chief Justice put forward o scheme for th
Province, in which he recommended & seiaration not only between the judicis
and the exccutive, but also between the civil judiciary and the crimi
judiciary, and in which the Police head of a District should be responsil
for the maintenance of law and ovder in the Distriet and not the Distd
Magistrate.  According to his scheme. there would be four different cad
in each District as follows :— '

{4} Revenue Collection and  other cognate duties—Awal Kark
Mamlatdar, Prant Officer and Colloctor—mnone of theso having any magisten
powers—subordinate to the Revenue Commissioner and the Governmeant

(B) Police Officers headed by the Distiict Superintendent of Poli
subordinate to the Deputy Inspector General of Police, the Inspector Gend
of Police and Government. '

{C) Magistrates, Assistant and Additional Sessions Judges and Scssi
Judg-s, subordinate to the High Court.

D) _Civ_il Judges, Junior Division and Senior Division, Assistant Judj
and District Judges. subordinate to the High Court.

Magistrates should be recruited from pleaders having a good practice
criminal courts and Civil Judges from those having good practice in civil couf
The pay and prospeets of both will be similar, the former rising to the post
a Sessions Judge and the latter to that of a District Judge. This will d
an oppertunity to them to hecome specialized in their respective spheres.

92. Some of the witnesses, whom we examined, welcomed this idea, o
he supported the separation of the ciyil judiciary from the criminal.
Chief Justice went a step further, and in order to give a chance to both ¢
Sexsions Judges and the District Judges to be promoted to the High Cou
he suggested that there should be a similar bifureation in the High Court ak
some of the Judges being always assigned criminal work, Most of the witnes
were not m favour of this idea ; and thought that this wounld be carryi
the scparation too far. In our opinion such specialization js not necess



ot ouy stage. A sound lawyer having a good grounding in the busic prineiples
bi law, can be o successful Judge both on the criminal 95 well as an the Civil

I 93. But the principle drawback in the scheme is the enormous increase
hn the oxpenditure which it mvolves. Fer every district there will have to be
o judicial heads, one District Judge und one Sessions Judge instead of one
District and Sessions Judge, It is possible that some of the Assistant Judges
Inight then be dispensed with, but the saving caused thereby will not be
substantial. 'We have discussed this scheme sepawstely becausc it may be

B 9. We will refer fo another matter that the Chief Justice also raised, viz.,
$he question of the appointment of High Court Judges. The Chief Justice

stated thut the separation of the judictal frem the excentive practically consisted
i transferring the eontrol over the subordinate courts from the Execntive to
the High Court, but if the High Court itself were not kept independent of
Jhe influence of the Executive the proposed separation would be futile,

 95. 1t is not finally settled what the fufure constitution of the High Court
gwill be under the new constitution. Butb if the Provineial Government is to
Fappoint Judges of the High Comrt and can take disciplinary action agaimst
them, then such Judges canmot be said to be independent of Government.
gnd the separation at the bottom would be culy o shawm, witheut a similay
separation ot the top. The question of the futiue status of the High Court
being outside the province of the terms of reference, we will coitent ourselves
Trith merely expressing our opinion that any seheme of separation would be
merely scademical tnless the judiciary at the top i free from sl control by
[Fxocutive.

And now to come back to our scheme :

PrE APPOINTMENT, QUALIFICATIONS, CONTROL AND CAREER
OF MAGISTRATES

96, ‘There is genmeral agrcement that the Magistrates should be recruited
Jtom practising lawyers and should Possess the same legal qualifications as
Civil Judges. If so, they should have the same prospects of ristng to the post
2of 2 District and Sessions Judge as the Civil J udges. Otherwise a candidate
Twonld always prefer to be o Civil Judge, and only thoss who are found not
Aup to the standard and have failed Lo get a Civil Judgeship would seek the post
Tof o Magistrate, In order to avoid this, there should he a single eadre, and
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having gainod the experience of both eivil and eriminal work, he will be eligi
if selected, for the post of an Assistant Judge end Assistant Sessions Ju

a candidate, who is selected, should be a Civil Judge-cum-Magistrate ; so tﬁ
and thereafter of District and Sessions Judge.

y7. The question that next arises is whether such an officer should be hf
a Civil Judge and a Magistrate at the same time, so that he might try both o
cages and criminal cases according to his conveniemce, That, we are tol
i3 the system in Baroda State. But looking to the very large number of ¢if
and criminal cases that come up for trial before every court, we are notj
favour of what the Madras Committec calls the * Simultaneous Method
In rejecking it in paragraph 118 of their report they say -

* If an Officer is a Magistraic and o Munsifl at the sanse titue, hie will find
cxtremely difficult fo adjusr hiz work in a2 menner that will not cas
inconvenience to the public. It would seldom be possible for a Munsi
Magistrate to know, long enough in advance to enable him to post his oth
cases, how many witnesses will appear before him on a given dav or wh
time their examination will actually take. Summonses may not have be
served, or the witncesses may not be able to come, or they may be deliberatg
kept back by an luterested party, These things usually happen and cann
be wholly ehminated. Obwiously, if a judicial officer cannot estimate evd
roughly how much time u partieular case will occupy on a given day, it ¥
uob be possible for him to make any judicial posting. The result would )
that he either overposts lis work which necessitates adjournnients wi
inconvenience all round ; or underposts, the consequence of which is el
in disposal. Tt might be asked how o fall time stationery Sub-Magistnd
manages, The answer i3 that in a criminal court, postings do not i3ua)
run beyond a month and a competent Magistrate ean know from day to d
exactly where he stands i relation to his work. This would not be possil
in relation to civil cases. where the postings run months ahead. Persa
who advocate this method point 1o the fact that o District Judge 1s ab
to hear Session Cases from day to day and ask why a Magistrate-cum-Mung
should not do lkewise. The answer to this is that the analogy of a Sesai
court does not apply to s Magistrate’s Court. In Sessions cases, the witnes
would liave been bound ever in advance. They have to appear on |
appointed day or forfeit their bonds unless they show good eause lo
contrary and they know (his. Besiles, from the length of the depositis
iz the lower Court and the wstimate which the Judge has formed of
cahbr.e of the committing Magistrate, he can forecast with reascriable precisi
the time that a particular Sessions case would take. Should his estimd
wrn out 1o be muterially wrong, he can always adjuss his work by movi
hig civil aud vriminal appeal either forward or backward, These facilit
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o Munsiff-Magistrate will not have. The moving of civil appeals does not
involve any inconvenience to parties, beceuse their presence is seldom
necessary and the Vakils would be in any case coming to court. It must
also be admitted that even in a District Court, Sessions cases do frequently
run into civil proceedings which are as a result adjourned more frequently
than they noed otherwise be. There are persistent complaints that civil
litigation lasts longer than it should and the ergument frequently urged
against giving criminal judicial powers to the civil judicial officer js that,
in such an event, eriminal cases would tend to take the same time ag civil
cases to get disposed of.  If with a view to avoid delays in disposal, 8 Munsiff-
Magistrute were to allot certain other days to criminal work, the result
would be that a criminal case which is not finished on schedule will have
to wait for the next allotted day. And this will be hard on accused persons,
especially when they arc on remand.”

9%. We cutirely agree and would, therefore, not recommend the adoption
of this method. We prefer what the Madras Committee styles * The alternat-
ing* or **turn end turn ” method. Under this method, an officer will work
for = ferm as & civil Judge and for another work as a Magistrate, and back
again, the postings depending upon the exigencies of administrat ve
sonvenicnce.  This will facilitate the sclection of a suitable officer for promotion
to Assistant Judgeship and eventually to District and Sessions Judge-ship,
and when he is so promoted, he will have a full knowledge of both civil and
eriminal work. Of course, exceptions will have to be made in the case of
those who are lound unfit either for one kind of work or the other, and such
officers may be continued in the line suited to them. It follows that they are
marked out as unfit for the post of a District and Scssions Judge ; and no
useful purpose will be served by giving them training in hoth civil and eriminal
work, when they are fit for only one.

99. Some of the Revenue Officers who have been doing Magisterial worlk
already may be found sufficiently qualified and suitable to be continued as
Magistrates under our scheme and if they go desire, they may be tauken out
of the revenue line, but they would be confined to eriminal work only.

100. ‘The prospects of such Magistrates would correspond to those of Civil ’
Judges who arc or have become incligible for Assistant Judgeship. Such Civil
Judges can still rise to be a Civil Judge, Senior Division, and corresponding
to the latter, these Magistrates should become Magistrates, Senior Division,
whose periodical increments should be the same as Civil Judges, Senior Division,
Such Magistrates, Semor Division, should ordiparily be posted as City
Magistrates at important places, and be invested with power to hear appeals
from Second Class Magistrates.
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. We propose to abolish the 3rd Ulass Magistracy altogether. Under
Goi*?zinment ﬁes]j}lution, Home Department, No. 2310/3-111, dated 10th June
1939, the Civil Judges are 1st Class Magistrates ez-officio, but they are not to he
entrusted with the trial of first class caser until they have completed 5 years
of their service. e suggest that this should be modified. All Civil J: adges
should be ex-officio Second Class Magistrates. and showld be invested with
the powers of a first class Magistrate only after they have worked as sm;oml
Class Magistrates for at least one vear. Appeals from suc:h_ $¢econd (:1&55.%
Magistrates will He to the Magistrates of the Senior Division specinlly
cmpowered.

102, Although we have disapproved of the system of civil Tudges wur_king
simultancously as Magistrates. i may be found suitable m certain exceptional
talukas where the civil work is so little that the Civil Judge has to be sent -
on deputation for substantial pari of the vear. Civil J ndges of such eourts
can casily cope with both the civil and eriminal work of the Talukas, Sa too,
“we think that it is high time that the linking of civil courts should he disconti-
nued. Tt has never heen popular cither with the Judges or the bar or
~the litigants, and couses « good deal of nconvenience to all. If cach of such
linked courts is given a separate Tudge, he will be able to cope with all the

. eriminal and eivil cases i his jurisdretion,

103, Ju view of the higher lepad qualifications of the new Ma
suggest thut the power to try summarily should he
them after they bave gained reasonable experience.
of their time and enable them to dispose of a much

gistrutes, we

more {reely conferred upon
This will save a good dea

larger number of cases,

WL, The method of recruiting such Civil Judge-cun-Magisteates will,
we expect e Jaid down by the new Coustitwtion: Act.. We ure not opposed
Lo entrustinyg the work of reernitment to the Public Service Commission.
but we woukd urge thar the High Court should have a voice in thejr solection,
Onee their appointment is wade, they should be entirely snbordinate to the
District and Sessions J udge and the High Court, and heve nothing to do with
the District Magistrate. Their pramotion and their transfer as well e
disciplinary action agajnst them should be left exclusively to the High Comrt.
Sub-section {f) of section 17 of the Criminal Procedure

_ : ode will have to he
mne]_lded and the words ¢ Sessions Judge * substituted for the words “* District
Magistrato ",

»
105. Some of the District and Sessives Judgey pointed oul that they were
iready over-worked and would hardly be able to devote any time to supervise
the work of the Magistrates in the District, We do realize that unless they are
velieved of some of their present duties, they will not be able to do fall justice
to- the addiriona) duty proposed to be thrown on them as the heads of the
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fMagistracy in the District, and we suggest that Government should consider
ithe advinebility of transferning the official guerdianship of the properties
sof minors fTom the Deputy Nazir of the District Court to the Collector or some
jother ageDEY. {his urrangement might conduce to o more efficient administra-
{tion of minors’ cstates, and give time to the Sessions Judge to supervise and
' gontro} the work of the Magistratos. ~The Deputy Nazir will then be free
1o take eharge of the Magisterial file, and do the work that is now being done
Lby the Deputy Chitws wader the District Megistrate. The clerks employed
by the IJeputy Nazirs arc temporary and are paid out of the minors’ estates.
They may be transferred to the Collector's offce to do the same work under
the Deputy Chitnis, if found suitable ; otherwise they may be discharged.
This teform is reclly overdae and is independent of the separation of the
judicial and executive functions, and we urge that the time for effecting it,
is now eminently opportune, This will not require any amendment in the
Guardiaus and Waids Act, 1890, and in fact sections 23 and 32 do contemplate
the appointment. of Collectors as enardians of minors” estates,

Lotarrox oF CovrTs

6. Under our scheme nearly wvery. Taluky will have a Wirsi Cliss
Magistrate. Sceond Closs Magistrates will be posted only at Distriet Head
Quarters for initial training and to help the Fivst Class Magistrates. We
recommend that in every important city there should be at least one Benior

i First Class Muuistrate, We expect that be will have sufficient work to occupy

him foll time.  {n the same way, the Mamlatdar of the Taluka, though relieved
of his criminal work, will have other sufficient work to attend to. 1f neither
of them has full time work, it should be considerod whether the area of his
jurisdigtion should be extended. There will he no Third Class Magistrates,
ind appeals from the Second Class Magistrates will be heard by Sewiar
Magistrates specinlly ompowered. Heneo po Sub-Divisinal Magistrate 1<
tequired. At present the Deputy Collector v the Prant Officey, s he B2
commonly called, is also the dub-Divisional Magistrate,  The powers of
% fSub-Divisiona) Magistrate enumerated in Schedule 11T of the Criminal
Procedure Code, may he exercised by specially empowered  Jirst Class
Magistrates, The Prant Officer is concerned more with revenne work and
the absence of 5 Sub. Divisional Magistrate s not likely to affect the administra-
tiow of eriminal justice under the supeyvision of the Srseions Judge.

Tar Disvrice MAGIRTRALE

7. Refore dealing with the powers of Magisteates wader the different
section of the Criminal Procedure Uade. we have first to consider the question

| of maintensnce of tow wnd order. The sngyestion i

ade by Chief Justic
v should he Ieft entively 19 the police,
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without uny interference by the Distriqt Magiatrate, is strongly support
by two experienced Police Officers examined by us, one a ].)cpufl-y Inspeck
Gleneral of Police and the other 2 Deputy Commissioner of Police, both
whom have & wide experience of the affairs in the mofussil. They say thy
the District Magistrate is hardly in direct touch with the happenings in villy
and gencrally acts on the recommendations made by the District Superintende
of Police, who can avoid responsibility by taking shelter behind the Distri
Magistrate, but if he is charged exclusively with the muintenance of law a
order, he will feel a greater responsibility, and will fulfil it more efficientt
We do not doubt the force of this reasoning, but unfortunately the Polk
do not command the same confidence from the public a8 the District Magistrs
It is expected that with the change of Government, the Police may be ali
to inspire more confidence, but most of the witnesses examined by us we
opposed to the idea of giving such wide powers to the Police, uncontroll
by the District Magistrate. We think the time has not yet come when i
District Magistrates can be rclieved of their responsibility for the maintenan
of law and order, and the District Superintendent of Police and the Poli
Force in the Distret must continue to be under his ** command und contrel’
as provided.in Bection 13 of the Bombay Distirct Police Act, 1890.

108. As doubt was rased whether the District Magistrate will be ak
to maintain peace and order in the District without any magistrate under hir
He is himself a magistrate and we propose that all the Mamlatdars and Prs
Officers under him will be «z-officio magistrates, but they will not exerd
their magisterial powers judieially. v borrow the expressions used m
report of the Madrus Committer, they will be * Kxeeutive Magigtmt,cg’f
while the magistrates wubordinate to the Sessions J udge will be * Judiv
Magpistrates ”.  The foriner will exereise their Magisterial powers only so fark
they are required for the masintenance of law and order, They will take £
the necessary preventive messures but when the stage of judicial inguiry s
decision is reached, they will transfer the proceedings to the judicial magis.t-raté_
baving jurisdiction. We will illustrate  this by referring to various section
of the Criminal Procedure Code, indicating what powers an Executive Rever®
Magistrate should exercise and how far. ' i

(1) Under Section 64, he may arrest or direct the arrest of, and comnd
to custody, any person committing an offence in his presence but he she

vot try that person. For the purpose he must transfer the pmceedingg
+ 1o the appropriate Judicial Magistrate. '

_(2) Bimilarly, under section 100.°if he is o Hipsi Class Magistrate, he of
1s8ue & search wurrant for discovery of person wronglully confined
after the person is so discovered, the proceedings ghould be ¢ :

the appropriste Judicial Magistrate for further action. rgnsferr
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(3} He muay also similarly exervise the power of search of a house suspuoted
i contain stolen property, forged documents, ete., under section 98 and
if any suspected article be found, he should forwurd the proceedings to the
Judicial Magistrate. ' '

(4) "['he power to hold inquests under sub-section {5} of section 174 may be
exercised by the Executive Magistrates. )

(5) Dying declurations may be recorded by an Executive Mapstrate
Iut noi: confessions of the accused persans, ot statements of witnesses under
seetion 164 of the Code.

~{G) The same prineiple is to be applied (o the exercise of the powers under

Chapter VIII to XIT of the Code. We had included o spocicl quiestiol
regarding those powers in the questionnajre issued by us. and almost nll
the witiesses are agreed on this point. We will deal with these powers
At some length, as the same rule cannot be applied to all the preventive
measnres contained i different sections i these chapters.

109, Pars 1V of the Criminal Procedure Cude which is Teaded ™ Prevention
of offences ” contains provisions aimed at the prevention of those acts which
are likely to disturb public peace or to affect publie safety or contort, by persons
who are a (apger to the public. Tt contains six chapters, Vitl to XIII, of
whick Chapter XIII deals with preventive actions by the Polive. with which
we are not concerned,

110. Chapter VII1 deals with—-
Hecurity Proceedings—
(1) for keeping peace—
{«) on conviction or . . .. Section 16
(b} on likelthood of breach of peace andd . . 107

(2) lor guod bebaviour rom—

(@) persons disseminatmy seditious matter. e .. fus
{6) Vagrants and suspects and . . . 1oy
(¢) babitnal offenders .. o . . 110

1P, No Executive Mugistrate can exereise the power wunder secuion 106
sinee security nmder that section can be Jemanded only after canviction. and
. LI . 3 )
such Magistrates will no longer fry and convict any person.

12, Proceedings for teking secunty fur keeping peace under Section Ly
or for good behaviour under Sectious 108, 109 and 110 wre ususliy started a
\he instance of the Police, and sometimes ou private complaints, As these
proceedings are aimed at the maintenance ot Jas and order, the initiation of the
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- proceedings should be left to Executive Magistrates. If a complamant or the
- Police were to move a Judicial Magistrate for action under any of these sectivas
, they should be referred to the appropriate Executive Magistrate, If, on the
materials placed before him, the latter decides 1o take action, he should issye
& notice under section 112, calling upon the person concerned to show cauge
why he should not be required to furnish security. In cases of emergeney, he
can, under section 117 (3), require him to furnish interim security pending the
inquiry, and on his failure to do so, ke can detajn him in custody. There he
should stay his hand, and thereafter if he thipks that mMquiry is necessary under
section 117 he should transfer the proceedings to the Judicial Magistrate having
jurisdiction, The inquiry and all subsequent orders, which ordinarily regnire
judicial decisions-will be within the purview of the Jndicial Magistratc. We do
not think that this will in any way impair the emergency powers, of the
Executive Magistrates, since they will ret

ain their power {o arrest in case of
emergency under section 3 of aeetion 107 and also the power to make inter-

locutory orders under sub section (3) of section 117 hut they should not hoid
the subsequent judicial inquiry, eondemn the suspect and pass a final order

requiring him to {urnish security. That shorld le the function of the Judicial
Mugistrate.

130 We are further of opinton that once the Judicial Magistrate hus passed
kis order requiring or not Tequiring security, orders wnder sections 194 and 195

should be passed in his discretion by the District Magistrate. Orders under

sections 123, 126 and 1264 skould, however, be Passed by the Judieial
Magistrate. who had decided the case judicially -

M4, _“‘u mey als; add that undey section 151 any Police Officer, knowing
of a dm:slgn to commt any cognizable offence, may arrest without orders from
a Magisirate and without o warrant, the person so designing if 1t appears o
such officer that the Commission of the offence canmot be otherwise prevented.
Under Sections 119 ang 152, he can also of his own authority interpose to

prevent the rommission of a eamnizable offa . : : .
B 3 nee or any : blie
property, ete, iy mgquiry fo pu

U3, These puwers of the Poli . . . .
. ) A tee wnd the VOWErs 1ot N N
Magistrates 1o powers retamed with the Kxeocutive

1o lustitute security proceedings and !
together with certain othe - “Capter VET XTS sehieh e

¢ powers under Chapter VIIT to XT3 which we
ropose  to lenve wi , . .
][:! ninu-[nm;:.» :I:}\;( with them tg 5 large extent, will he sufficient for the

tw and order. 3§ they qre Properly and effectively cxercised.

116, We would apply 1y, e princi woed
il ) saitie principle to proceedings under Chapters X
:ﬂiﬂ‘:ﬂi ol?}wl‘?;}:;;)if;l‘k }E}th the dl‘ﬁmm'al af \mlawgul obstructic?ns and
& 3 Rmds, . : r
be made by 11 Eaons. ¢ conditional order undes section 133 should

agistrates, and if that order ie obeyed without
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objection, the proceedings will sutomatically tesminate.  But if the peily
concerned wants to show couse or claims a jury, and o judiclal inquic ts
called for, then the proceedings chontd he sent, in the appropriate Judicial
Magistrate for disposal.

117, Chapter XIJ deals with disputes regarding immoveable property atud
.t a breach of {he peace is apprehonded. the initial order under seetion 145(1)
<hould br passed by the Bxecutive Magistrate, who may attach the property,
if necessary under the sccond provision to sub-zection {£) oF  pass any suitable
order under sub-section (8) but for judicial inquiry and final order the
proceedings  shoutd bo tmnsforred  fu  the Judicial Madistrat havine
inrisdiction,

118, Chapter XL countains only one scction—the familiar vection IH,
.nd as it is to be invoked only i urgent cases of nuisance or apprehended
Aanger. and as the vrder passed nnder this section is to remain in foree only
for two months, unless extended by the Provincial Government, there 18
no seope lor & Judicial inquiry by a Fudicial Magistrate. We recamunend
that the powers under that section shonld be exercised exclusively by executive
Magistrates and if any party ot Police Oficer approaches a Judicial Magistmte
for an order under that section, he should be referred to the appropriate
Kxecutive Magistrates. Government may. however, authorise any Judicial
Mugistrate, especially the City Magistrates i Distriet Towns, to puss orders
nder section 144 themselves. But this should e rare, since the Distrier
Magistrate himself cam issue quch an order. A Judicial Magistrate may.
in very rxceptional cases, Pass sach an order if the Kxecurive .'t_Ia,r.:ist‘mto
is not present on the spot, and the issue of the erder eaanot await his arrival.
fn such & case, the latter may. afrer his arrival, cantinue or roacind the order

passed bv the former.

119. We must acknowledge with respect that these recommendations are
similar to those made by the Madras Committee and have heen apprved
hy all those whom we consulted in the course of this inmuiry.

120. 1t follows that coanizance of offences under section 190 n?' the (.'n_.iv
will have to be taken by Judicin]l Magistrates and the final report of the Poliee
nnder section 173 alse will have to he sent {0 them. What ix known as A B
or  summary will be issned by such Memstrates.

v into cases of suicides or aceidental deaths, the

report of the Police under coct on 174 may be received by Execut e Magnatrates
jon 156, sipee it 18 10 jndirin!

and they should exercize the powers und.cr sert
inquiry. but only an administrative action.

121, As regards inguir
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122. We have next to consider certain other powers coufe_rred by the
Court upon the District Magistrate and the Sub-Divisional Magistrate.” The
power to direct a warrant to any lendholder farmer or a manager of land for
the arrest of any escaped convict, proclaimed offender or a person who has been
accused of non-bailable offence, und who was eluded pursuit, under seetion T8(1)
may be exerciced by the District Magistrate as it does not invelve any j1dicial
proceedings, '

123, ln an mquiry into disputes relating to immoveable property under
Chapter X1J, seetion 148(F) empowers the District Magistrates and the Sub-
Divisional Magistrates to depute any snbordinate Magistrate to make the
inquiry. - As we are now requiring the udicial Magistratos to hold the in quiries,
this section need not be availerd of.

124, The power to grant a warrant to search for a docurnent, parcel or
vther thing in the enstody of the Pestal and Telegraph authomties is conferred

“only on the District Magistrate and the Chief Presidency Magistrate by

section 96(.?). It iz not necessary to alter that procedure and whenevor any
Court requires a warrant it may obtain it from the District Magistrate or the
Chief Presidency Magistrate as the case may he

125. The power to Initiate certain criminal proceedings under scction
198{a) {2} and to order criminal inquiry under section 196(b) should remam

witl} the District Magistrate, asitis more or lessinthe nature of an adminis-
trative or executive order.

126. The power to tender pardon o an accomplice under section 337
should not be exercised by the District Magistrate or the Sub-Divisional
Magistrate, hut by the judicia) lst Class Magistrate, making the inguiry or
bolding the rial, and where the offence is still under investigation, hy the
Magistrate having jurisdiction to try the eage, - ) L

147 Undq.r proviso (h) to section 350, the power to set aside any conviction
passed on cvidence not wholly recorded by the Magistrate hefors whom the
conviction was held is conferred upon .

' i ®1 upon the High Court and the District
Mapistrate., But a3 1t Involves a judicial decision even though there may net be
any appeal, we think that the power should be exercised by the High Coart

or the Sessions Judge and pot by the District Magistrate. This sertion will, -
thovefore, have to he amended aceordingly. ' o ,

128, There are three sections 192, 349 28 (2) | i

_ sect -, 944 and 528 (2} in the Code which desl
\.v“:th) tthe. tmnsfer‘ of caseg by the District Magistrate or the Sub-Divisional
h aglabnll)tfz.' [ection 192 (1) m}l not be applicable since no District Magistrate
or Sub-Divisional Magistrate wil) hereafter take cognizance under section 190,

sl
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Section 349 lays down the procedure when second or third Class Magistrate
cannot pass sentence sufficiently severe. Tn such a case Le is to submit the
proceedings 1o the District Magistrate or the Sub-Divisional Magistrate,
to whom ho 3s subordinate. .We recommend that he should submit the
proceedings to the Court to which appeals from his decisions ordinerily lie.
The section will, therefove, bave to be amended accordingly. The ‘most
important section that is usually resorted to by the parties to obtain transfer
of cases 18 section 528(2) which givea concurrent power to the District and the
gub-Divisions] Magistrate to order such a transfer. We think that that power
should be vested in the appellate authority so that where the case 18 pending
before & Second Class Magistrate its transfer may be ordered by the Senior
Tirst Closs Magistrate to whom the appeals lie. snd if the case i1s pending
before # First Class Magistrate then rt can be transferred only by the
Sessions Judge, This will necessitate an amendment of section 528(2) to
that effoet. '

199. The District or the Sub-Divisional Magistrate will have bereafter
no appellate powers and no District Magistrate shall be empowered to hear
appenls from order under seetion 118, If follows that sven appeals from
orders under scction 514 should mnot be heard by the District Mamstrate - nd
section 515 should be amended by substituting Yhe words ©* Sessions Judges ™
for the words, ° District Magistrates . In the same way, the powers of the
District Magistrate and the Sessions Judge under sections 435 to 438 heing
concurrent the District Magistrate should not exercise them. There 8.
however, no objection to the executive Magistrates, acting under sections 523
and 521 regarding the disposal of property seized by the Police. 8o also
the power 10 compel restoration of abdueted females under section ‘35;32 may be
exercised by the District Magistrates. But if any subsequent judicial inquiry
is necessitated, the proceedings chould be transferred to the appropriate
judicial Magistrate. -

130, The Juvenile Courts should be suhordinite to the Sesstons Judge,

' 181, Thus, in short, wherever 2 judicial inquiry vr @ judicial decigion 1s
vequired, the matter should be dealt with by the judicial Magistrates. But
where exccutive or administrative orders are to be passed, the executive
Magistrates should be at liberty to do so. This principle should be extended
to the powers conferred by other acts also, By way of illustration we have
appended a schedule showing the allocation of the powers and funetions
hetween the two kinds of magistrates. It is not exhaustive and it may have
to he enlarged, and in ench case we tecommend that the same principles

should be applied,
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l
182, Government have uow decided to abolish the system of honors ¢
Magistrates and Branches of Magistrates. 50 we need not consider the questiy |
hevond expressing our approval of the decision taken by Government. ﬂ_b
ate unanimously of the opinion that the Village Police Patil should not 3
invested with the powers to tty even potty cases. Tt is emr expericnee th
in most of the villages there are factions and the Police Patil is inclined to g !
with one of the parties, Some of the witnesses scem to he of the opinion th ¢
it would be a preat hardship to require villagers to go before the "Talu’
Magistrate for petty matters and it would be very convenient if a local offie
is allowed to deal with them. We appreciate the force of this veasoniz
bub it is necessary that the person to deal even with petty cancs should [
independent and should have no bias. We, therefore. recommend that sw.
cases may be dealt with hy the village Panchayat Courts, of which some mig :
be constituted a3 in Aundh State as an experimental measure. In Aun!
Stato hoth civil and criminal cases are mostly disposed of by elected Villy
Panchavats, assisted by a Sub-Judge appointed by the State. In this “‘.':;
justice ix brought to the doors of the villagers, it is speedy and extrems:
inexpensive. and the result is said to be almost invariably satisfactory, Me)
of the cases are compromised, and the fact that ulthough appeals are provid
for, there are very fow appeals shows that the litigante ate satisfied witht
decisions given by the Panchayats, Somc of our members are very mw,
in favour of the system of Village Panchayat Courts and have contribuk
a separate minute on it ; but however great our admiration of the Aun,

State system. we do not think the time is vet ripe for introdueing it in fh;ii
Provinee, : ' o

133, We have not dealt with the Presidency Towns, because there is alres
a practical separation of the judicial and executive functions. The Collectori)
Bombay has nothing to do with the trial of criminal cases and the b’
Presidency Mapistrate is responsible for the disposnl of all criminal ca#'
all (Jthel: I'residency Magistrates heing subordinate to him. The Poh""
Commissioner is responsible for the maintenance of law and order, and hd
the yowers of a Presidency Magistrate, thongh he never uses them for judiﬁﬂ
wr_mrk. Appeals from the Judgments of the Fresidency Magistrate lic to &
High Court. The work of the Presidency Magistrates isbsupen'ised ¢
controlled by the ngh Cowrt, but their appointment rests with the Governm:
w}}o after consulting the Chief Presidency Magistrate usnally consulf i
High Court also about any recommendation made by the Chief Presideﬂf'l
Magistrate, We think that the appointment of the Presidency Mn,gistrs'i
should he made by the High Court in consultation with the Chief Presidet]
Magistrate or ‘at least ‘their appointmenta should be made in the same W
as that of Civil Tudges-cem-Magistrates in the Mofussii. ' '

Vinnanr Counrrs

V
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134. It 18 necessary that every Judicial Magistrate should have a Police
Prosecutor attached to his Court, so that the work ia his Court may be
eontinuously carried on smoothly, The present system of appointing Police
Prosecutors is regarded as far from satisfactory. 'We suggest that they should
be appointed by the Provineial Government in the same way as  Public
Prosecniors.  The posts should be permanent and pensionable and they should
work under the orders of the District Magistrate whom they really represent
in all the prosccutions. They should be recruited from practisimg lewyers
of sufficient standing and their salary should be Rs. 200 rising to Rs. 400.
They should not be ullowed to have private practice.

135. We may male one other recommendation which. though not directly
within the terms of the teference made to us, is clogcly allied to i, At present
‘the Government Finger Print Expert and the Government Hand-writing
‘Expert are attached to the Criminal Investivation Department, and are
‘suborrlinate to the Deputy Tuspector General of Pulice, G. 1. D, Poona, They

have often to give opinion in criminal cases, but are locked upen as Pulice
Officers inclined to support the Police case. Thiz i3 undesirable from the
point of view of the administretion of justice, and the principle that the
"jdiciary should be independent of the exceutive would, indirectly at any rate,
be involved in the question whether these officers ghould be subordinate to the
Police or not.  Whenever such an expert appeare in the Court to give ev wdence,
the defence attacks him in the cross-examination by suggesting that he is
‘wsubordinate of the Deputy Inspector General of Police, and wants to support
;ﬁ the prosccution. The evidence of the expert is very often an important picce
bof evidenve in & case and its credibility or otherwise makes all the difference
iin deciding the guilt or innocence of the aecused.  In the Central Provinces,
“he s an independent officer and in the Central Government, he is attached
;%0 tie Home Department. We, therefore, reecnmmend that in this Province
Lalso these cxperts should be under the Home Depariment, and not form part
:>' of the Police Department.

(HAPTER V.
SUMMARY OF 0UR RECOMMFXDATIORS,
136. Qur recommendations may be summariced as follows -~

W LT

¥ (1) Complete separation of the judiciary and the exccutive should be
, effected.

” (2) The Collector will remain the District Magistrate and the head of the
&l Police aa at present bui. only for the purpose of maintenance of law und order
[\ in Lis district. He will not try cases or hear appeals, and the Mugistrates
)i who do court work (styled for the sake of convenience * Judicial Magistrates”
}{ a8 opposed to * Executive Magistrates ”’) will not be fubordinate to him,

but 4o the Sessions Judge and the High Court.
4 0-aJ 1T—4

Y
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(3) The Deputy Collector will continus to be sub-Divisonal Magistes
aud the Mamlatdars and Aval Karkuns will continue to possess mag!stera!
powers as at present, but they will exercise these powers only for the purpos
of maintaining peace and order.

{4) Even as regards preventive messures, they can only i:ﬁiti‘au
proceedings, but if and when these proceedings come to the stage of a judici
trial, they should be transferred to the appropriate judiciel Magistrate,

{6) The Judicial Magistrate, who will be subordinate to the Sessions Judg
and the High Court, should bo zecruited as Civil Judges, but selected officex
from the Revenue Department, who are already doing magisterial work

may be retained and will he subovdinate to the Session Judge and the Hig
Court,

{6) Third Class Magistrates should be ahcﬁisited, and the newly recruite
Civil Judges will act first as Second Class Magistrate for at least one yex
and may then be invested with the powers of a First Class M agistrate.

(7) Thera should be one cadre of Civil Judges and Magistrates, and! the
will work for sore years as Mogistrates and some years as Civil Jurdgs
by turn, but not simultancously, except when required by the exivenci
of local conditions, such as insufficiency of work in a particular Taluka,

(8) Appeals from a Sccond Class Macistrate will he heard by a sclectd
Fizst (lass Magistrate specially empowered.

(9) Village Police Pufols sbould not be cmpowered to try even pely

eriminal cases, but powers to try such cases msy, by way of exper;ment
be conferred on sefected Panchayuts.

(10) Puwars of an administrative character vested in the T etrid
Magistrates or the Sub-Divisicona} Magistrates under the Criminal Pros -dus
Code ami other Acts should continue to be exercized by them,

(I1) The power to fransfer cases shauld be conferred upnn the Coun
1(0 which appeals fivm the Court from which the transior js sought ordiaanly
ic.

{12} As the S8cleme preposed is Tikely Lo inerss
of the District and the Seenions Judmes
telieved of the woll of “unertising
which the Nazir or the De
and n<tead of (he lattor, t]
uweder the Guardinms
wnsanimoi+ on the frans

<t the burden of the work
mes, it 1 sugpested thal they micht b
the mansgement of mior's e-tutes
puty Nazie is appointed as offieial wus Jdion
e Colleetor should be anpointed s the guamlisn
and Wards  Aet, 1830 {The Committee was oo
fer of tlis work from the 8.-snions Judye),

{(13) A P lice Piosacutor should, be attached to every Magisterial Coutt
He should be appointed by the P -ovincial Government and be syhordinatt

to the District Magistrate., He should be recruited fn isi g
agistrate. om practising fawyes
and should not bo allowed to have private practice. d

—
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{t4) Juvenile Courts should be snbordinate to the Bessions Judge.
(15) Generaly speaking, wherever a judicial inquiry or a judicial decision
s required the matter should be dealt with by Judicial Magistrates and
Erxecutive Magistrates should pass executive or administzative orders only,

(16) Qovernment should undertake the necossary legislation and issue
executive instructions to implement our proposals, particularly these in
wespoct of allceation of functions hetween exeeutive and judicial Magistrates
wherever necessary.

(17} These changes should nol be introduced hy stages but at once without
avoisbls dolay”? !

CHAPTER V1.
PinNANCE.

137. A alreordly mentioned in the preceding chapter. the schetne envicagen
to 1clieve the existing Revente persenpel of taelr criming! work ansl to post
one Judivial Magistrate in almost each of the 161 1alukas in the Provinee,
In 2¢d.tion to bhese Magistrates, it will be necessary to have a numbur of Ciiy
Magistrates in b'g citicy like Ahmedabad, Poona, Sholapur, etc. "The existing
streu 72 of Ciry Magistrates is 18 andd that of 1he Resident Magistmtus i 161
The 1otal number of Magistrates pecessary to work this seheme on the wline
bos would theeefore be 217 (191 Resident M wrdrates wd 46 Clty Mugntaates),

128, At present Ve Gity Magistrates and Re iden Maziesrates ars mostly
from the Revenue Dopiriment and rhere i slo no bave resenve for these
Mag, tinte. When toe eoparation scheme comes fro bewng there wll be
a v et cndpe of Madierises, and o deave renene will theretore he neeessary,
We e of opinion tuat a leave reserve ol 15 rer e woukl bea bopn.te
Thi- will Wring the toral cooensth of the rordre 1o 230 Magiiutes, The tota
itlor of magistrates to he ajpo nie” will thus he 124,

153, Wo hu v vwn v i eod tee questim of Ioesion of e o conrts
Wb o vimw to s e et el S0 pulle heomrwm I et the oo Taag
Lo he op the cost s e seimns o low o proesible, Inteeys of corrain 2ilatiug
wo dd not e er it wrv e Fave waeh e o e Moo ules
on oo eopnt of sLew st otec, ihe jln;“:‘.'nii moand sleortion o wa L An e
o aowe have propro ol et o ol et o1 ety Ll E s s TS
e than one of suel tolukae S bowevon, Yie 11t toas wildl e toe
ceatrol of thess Mo s crates b o teapy dnrar e e D vdowme
fhnnnal Judees in chape of Lo valtder by ceerderimgoabe w bt of
eivil jurisdictiin. We have Lon JLle. by the wrzene ment ol mmercy
Mavistrotes sueypested aheve, o reduie e sirength of the sotnl eudra f1oan
219 to 916 and the number of Maeistrates to be appointed from 0yt 97,
We append a atatement »b Sehedule “ B showing the location of the yew
courts, district by district and taluka by taluka.

wo-a § 2B 1T—An
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140. The annual cost of putting the scheme into effect by appointing %
Magistrates will be roughly Rs. 3 1akhs. This cost inc‘{udcs NON-TeCUITING Hems
of expenditure such as the purchase of books, furniture, ete. A statemen
showing the details of the cost involved is attached at Schedule “ €, Tt is oy
a provisional estimatbe, and after the work of the Debt Adjustment Boards
is finished, it may be possible to materially reduce the number of additior
Magidtrates, gince some of the Civil Judges may then be free to take ova
some of the magistertal work. '

141, InBohedule “ D we have suggested what amendments are require
to be made in the Criminal Procedure Code and other Acts in order to give
effact to our recommendations. The list is only indicative but not exhaustive

142. The Committee desires to place on record its acknowledirement o
the very valuable help it has received from the report of the Madras Committe
“and from the witnesses who sent their replies to the questionnaire, particularl;
those who gave evidence before the Committee, as well as tle two Secretaris
Messrs. Gallagher and Bam. The Committee regrets that Mr. Drewe, wlho wa
& member, and rendered a good deal of help in drawing up the rej ort, < ould
not be present to sign the report, as ke went on leave Treparatery to retitoment
The Committee also records its appreciation of the help rendercd and tle har
work put in by Mr. R. P. Umariji, a Junior Asmistant in the Henyo Detpartment

{Signed) ¥. 8, Lorug,

Hth October 1947, Chairman.

Members— -
(Signed) R. A. Jamacirpan,
(Signed) B. N, Davax,
(Signed) HimaTiaL P. Spukra.
(Signed) C. M, GaxvaL
(Bigned) Y. B. Cravan,
(Signed) 8, 8. Mogz.
{Signed) C. K. Dayrrary.
{Signed) 8.1, Parn,
(Signed) A. A. Kpan.

Sacretary——(Signed) A B Bam.
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SCHEDULE “ A",
{Vide paragiaph 131).
Central Acts applying exclusively to Bombay.

Judicial
Sarial Number and title of the Magiztrate Executive Concurrenk
Act, Section. | Magistrates, Jurisdictjen.
The Bomhay District Police Art, 15, 16,17 and 21.
1890,
Bombay Acts and Regulutions.
i. ‘The Bomhay Abkari Act, 1878 38D, 41,410, 45, 384, 42, G0 38p, 4
4GA, 43, 55, 56,
3. The Bombay Prevention of 8,10 and 11, - &ise), 1
Cnmbling Act, 1887,
3. Tho BomDay Prevention of & 9{6).
Prostituiion Act, 1923, '
4 "The Bnmbay Childron Act. 3, 6(1), (2}, Provito a[1), {2 47
1924, tc Seeljone T(1)
and (61, 20A,4TA
Bi.

3. The Bombay Prevention of 12,
Adultrration Act, 1825,

5. 'he Bombay Borstal Schools 8 and 21.
Aot, 1828,

1. The Bombay Moter Vehicles i3
Tax Act, 1035,

8. The PBombusy FProbation of 3{1) 18-

Offonders Act, 1838..

SCHEDULE “B”.
{Vide paragraph 139).

Statesnent showing the location of courts, giving detils of existing Magistrales,
total number necessary for each district and the additional number

required.
No.of Total Ha.  Additional
Dristriot. Tajuks. oxisting required  Number
Magistrates. _forthe required
Diatrics. {4+-3).
4 2 3 4 5
Ahmedalind ... Ahmedabar R 7 7
Bannnd . | .
Dholka o
Dhanduka . 1 |
Yiramgzaon . 1 I e
Gogha v e i 1
Daskroi - 1 i e
Prantii } . . \ 1
Modazs - .
10 13 3
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SCHEDULE B—contd.
Na, of Totsl No.  Additiogs)
Dixtriat. Faluka. exiating  required Number
Magistrates.  for the Tequired
Distriot. {d-3).
i 2 3 3 5
Kajre Matr b 1
Mohmedabse T t i
Nadiad 2 2 .
Eapadoani " 3 i
Apand . 2 g
Boraad 1 i
Thesw - 1 1
5 9 1
Pansk Mahuis Godhry * ]
Dohad 2 Y
Jhalod
Kalo) { i 2 ]
Hetet 7 -,
———
5 & ¢
Bmweh Brogek B P L
Ankleghwas e, L
Jambuogar i T
Vagra i k
e
3 '] o
_"'_‘_"“_——4-'—-——_—"\—-__,_.—-_.-__.4..__ —
Buray Mandyi C | i
Olpad e, ¢ 1
Bardol . i 1
Valod v v . .
Chikhli e e 1 ¥
Parnti . o 1 1
Jalalpors . L i
Bura 3 3 e
Bn]ﬂ&? [ 1 .
—_————— .
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SCHEDULE B—conid,

JE——————

. . Fo. of Toial Ko.  Additionsl
Distriot. Taluka. exiuting required Number
Magistrates,  fur sbe reguired
Distriet (4-3).

) ! 2 3 4 b
Thsne .. Pahann i t
Umhergaer |; 1 .
Mokhada e e i 1
Bawspin v e ¥ 1
Paighar ¥ |
Yoda e eaees i 1
Bhivandi H 1 ‘e
Raolyan e e 1 e
Shakspur 1 ]
Murbad ) | ]
Thana 1 2
Bocieli e eern . Crvera cerene

8 12 4
Ahmedongar .. Akola i }
Sangamner . } 1
Kopergaon e s ¥ 1
Belapur ] 1 “oe
Rahuri e reee 1 1
Newass e e ] 1
Shivgaon 1 1
Pathardi i 1
Parner I }
Shrigonda e e I )
Karpat v 1 1
Ahmednaga: 4 2 .
Jamkhed
4 13 [
Bart Khandeah Lo Yawal i !
Raver v nr ! }
Bhusaval 1 } g 1
Edlabad
Chopda . ' 1
Amalner 1 | I
Erandel U |} 1
Jalgaom 1 3 L
Chelirgann . 1 | rr
Turols } ' }
Shadgoor e e
Jamner ae parbes 1 1
Pachorn 1 [} e
] 13 7

i
1
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SCHEDULE B—cenid,

Ko. of Total No, A]tlditiom{
isteiat. axistin raguired Number
Distriot. Tl Msgiatrio?eﬁ. for the required
Distrivt. {4~
i b1 3 4 5
Wost Xhandesh Taloda L L I |
Shahadn 1 | ] .
Shirpur L 1
Nandurbar 1 |
Navapur 0 . } : i
Sabri v
Sindkhadu 1 ]
Dhalia 2 } s
Akeani (Mowaay . L
s 5 3
Nuaik Nmaik 3 3 o
Peint " .
Pindoi 0 " t I
Igatpuer T 1 1
Malagaon 1 & I
Baglan .. Pimpalgaou ! 1
Kalwan Manmad i b e
Himdgaon ______ 1 1
Wiphad 77 | !
Sinnar i i
Yeoa § I
“hander T T ] l
6 “-14 8
FPooos, Havs)i .. i 13
Purandar .. 1 !
wal . . 1
Mulnhi .
Ambor o ! !
Ambegaon . 3
Ehed 1 1 .-
Sirar Baramatii ) :
Pacna City p : %
?himthadi Sapwad Baswad 1 -
ndapur Vadgaon 1 1 -
Dhond &dg . ¥ 1
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SCHEDULE B—contd,

- - R e e e 4 s e e

N Na. of Taial No,  Additinnal
Districi Taloka. eisting reqrited Number
Magistratos, fir the o nired
Friefrict. 14- 3
i 3 3 4 3
Fatars . Jovlj* .. 1 ]
Wal 1 1 ..
Satera 2 a ..
Koregann . . | 1
Muhalloshwar§ - . -
Putan . 1 i
Malva - . ] 1
Harad . 1 ] B
Shinala { . Viga l I .
Khatau - . 3 1
Mun 1 1
Shahapar H L
Tasgavn 1 1
% 13 8
Shotanor .. Gholapor N. - } 3 v
Sholapur 8. . 3 ‘a2
Barvi . ]
Pundbarpus . 1 1 .
Sangola - oo 2 1
Malairae ] 1
Madha ! !
Karmata 1 v
Mohe! ! t
3 12 ]
Balganm ... Belgaum £ 3
Khanapur I 1
Sampgaon t !
Parasgad ! !
Changad &
Arthm i 1
Chikeili 1 t
Cokak w !
Bukeri ...Bail }}ongal 1
i 10 3

* Part-time at Wat.
Past-time with Wai.
Psrt-time at Welva,

§ Part-time with Belgaum.
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SHEDULE B——contd,’

Dristriot.

Bijapur

Db srwar

Konary

e .

* This Magintrate lboa:;ld w
1 Parttime witk Dharwar,

No. of Tota) No.
Paloka. existing Tequired
Magistrates, for the
District,
2 3 4
Indi . 1 i
Bindgi . .
Bijepur : . 3 3
Bagewadi . . 1
Mudduhiha! - o |
Badami . . t
Bagalkot . ] H
Hungund . ! 1
Rilgi® . |
— e 0 -
Dharwar ... E 3
Holghatgit
Huhli . a 2
Bankapnr i
Kﬂd {
Karjagi i
Ranehingur . 1 |
Hangal . . i
Gadgag 2 2
Nuvalgund . N
Ron Haveri ) i
Mandergi . 1
Nargund -
8 13
Katrwur N 1
Ankola i
Honavar )
Kumta i
Bhatkal "
Mundgod
Sl’l’ni ) "™ } 2
Siddapur N
Haliyvsl . 1 _
Yoilapur } {
Supn

————
otk part-timo at Bagalkot,

e e ————

2 b

Additionat
Number
reguired

(4-3),

2

T e e ———




SOHEDULE B—ooncld.

ob

Neof Totnl Wo. Additions!
L , .o required Numbee
Viigbeies. Taloka. existing for the required
: Magistrates. District. (+—=3).
i 2 3 4 5
Ratnegici Chiplun I i .
: Dapult 1 1
Khed
Mundsngad ! i
Rajupur 1 1
Devgad 1 I
Kankavli ..
Malwen 1 1
Vengurla
Rainagiri 1 i
Lanza®
Rangameshwar I 3
Guhagar 1 3
e i — T
£ ] a
Kehuhy Panwel i [
Uran
Pen 1 |
Rohs
KEarjat 1 !
Khalapur
Mangaon t
Mahad i 1 1
Alibag - 1 {
e —————r T —
4 ¢ :
Total 108 196 80
* With Ratnagiri.
4 Leave Rasorve of 10 per cent. {20} 2‘136
7

¥otal number ko be appuinted
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SCHEDULE ~C*.
(Vide paragraph 140.)
Cost oF THE SCHEME.

L—Recurring dnuual Expenditure.

(1) Pay of Officers—

97 Magistrates in the grade of Rs. 250 (for two yeurs)-

275—15—380.
Average cost Rs. 335-7-1. (%7 345 -7- 0 12y
(2) Allowances, Hanoraria, elc,—
{8} Travelling Allowance ..
() Cost of Living Allowance (70 97 % 12y
(3) Pay of Establishment—
(a} Superior Establishment -
97 Clotks in the grade of Rs, 60— 3j2~75.

Average coat 71 (97 12 x71}and
97 Clerks in the grade of Ra, 25—5/2—b5.

Average cost 40 (40 X 12 a7y

(b) Inferior establishmeng -
194 porsons on Ra. 14 por mensem (194 x 14 X 19}

(4) dllowances, H onorarta, eflc.—

{a) Travelling Allowance . .

(%) Doarness Allowance {97 % 35 X 12)-4+(291 x 25 x 12y
() Contingencies—

(a) Contract Contingencies—

At the rate of Rs. 100 for each court

Non-contract contingencies —

{3} Rents, Rates und Taxes '

{c} Service, Postage and Telegrarms

(@) Other Supplies and Services—

Road and Diet noney to witn
Per eourt per annum (97 X 500)

t3sesat the rate of Re. 500

S 44y

3,000
H[A g0

B, 644
e TH

2,592

1,000
1.28,040

4,700

2,000

3,000

18,5600
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L~—SCHEDULE * C ' ~~contd.

Recurring Annual Expendiure—contd.

(¢) Prry of Inferior Establishuent —

97 Hamals at the rate of Re. 10 per mensem each Re,
(07 % 10X 12) .. . . .. 11,640

[l.—Non-Recurring Ezpendifure.

8) (a) Purchase of Furniture—

At tihe tate of Rs. 300 for each Court (97 x 500) . 13.500
)y Purcliase of Books—

At the rate of Rs. 100 for each Court 97X 100 . 9,700

{ Recurrent L. 842605

Total ..

| Non-recurrent 5R.200

Grann ToTarn .. 900805

9,00,000

{in round figures).

N. B —Thr pry sosies mentioncd iw the abow - atot. B ot are b, ot Lo Fa9.8i0n alung w.ih
the 3 ,wa eevitionof puyso da pro-mmed-d by the Contral Pay Commissicn and in
that uvent the cost of the scheme will b SI:EL'::.V Ligher.

S —
SOHEDULE * D ™.
List of nmendmentstn be made in the Criminal Procedure Code avd othor Aets

Criminnl Procedure Code.

Saction 17 () .. by substitutien of thu words ** Sessions Sudge "
for © Districl Magistrate ™.
S o on 17 (5) ~ Delete and sub- titute i—

‘¢ The Distr et Magistrate shall not be sub-
ordinate to the Sessions Judge except te
the cxtent and in the manner Yiereinafter

provided ”,
Section 29 {b) _ Omission of © District Magistrate "
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SCHEDULE D "—coned.

Criminal Procedure Code—contd.,

Bection 36, Sub. (#1) .. Amendment 80 a8 to exclude judicial power.
Re‘ecence to Sub-Divisional Magistrates in
all saztions need not be omitted as there will
be no sub-divisional magistrates,

Section 190 .. Omit reference to District Magistrate and sub-
Divistonal Magistrate.
And corresponding change in 192.

Section 349 .. The words “Digtrict Magistrate” wherever
: oceurring to be substituted by the words «“ the
Court to which an appeal lies from his deci-

siom ™,

Section 350 (/) (h) - Delete the words “ or in cases tried by Magis-
trates subordinate to the District Magistrate,
the District Magistrate ”, and insert © or the
Seusions Judge 7.

Subsitute  Sessions Judge” for © Distriet
Magistrate >
Bection 406 (A)

Se on 407 , -+ ¢ Appeals to Distvict Magistrate to be cmitted.,

S cti. 408

Bection 407 (7) -+ “AMagistrate empoweced i that beball™ in
place of *“ District Magistrate ”, '

Suehon 40T () © .. “The Magisteate to whom an appeal lies ” for
* District Magistiate 7,

Sections 433 to 43¢ - Thewords* District Magistrate ” (o Ee omitted,

or P[‘Cfﬁﬁ}hly the District Magistrate may be
givena directive not to exercise {he LOWOrS.
Section 402 .. Omit.
obon 5 o y _
Section 506 . Su]ilrst}’t.ute Magistrate to whom an appeal
ies ™,

SCC[’EO!I Blh ‘:S]Iﬂ.n he ‘1}‘1”-‘--'!]“}'}!’ ty SPéFF(!ns 3‘1‘(1{;8::

instead of “ ghall he appealable 1o Listrict
Magistrate . _

The Power of transfor to be vested in the
a“th“”t}’ competent to hear appeals frem
any magatrate,

Substif,ute * Sessiong Judge” for ¢ District '
Magistrgte . Co

Sectipn 528

Section 550 (2)
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"Other Acts.

- Tho following Bombay Acts will require amendments :—
(1) Tae Bombay Village Police Act, 1867, Bombay Act VIII of 1867.

(2} The Brymbay Village Panchayats Act, 1933, Bombay Act of 1933,
(8. 77, 874, 87B).

{3) The Ahkari Act, 1873,

{1) Bommbay Children’s Act, 1924,

(5) District Police Act, 1867.

(6) Mamlatdar’s Courts Act, 1905.

{7) Bombay Markets and Fairs Act, 1862.

{8) Police (Duties and Powers of Magistrates) Regulation Borbay
Regulation XIT of 1827.

{9) Brmbay Prevention of Prostitution Act, 1923,

(10) The Bombay P:obation of Offenders Act. 1938

(11) 'The State Prisoners Regulution, 1827.

(12) The Banibay Village Sanitation Act, 1889, 3, 15,
(13) The Prevention of Cruelty to Animals Act (Dombay Amendment), 1922,
(14) Thae Bombry District Vaceination Act, 1832,

(15) The Bomboy Home Guards Act, 1947, Bombey Act 111 of 1947,
(16) Bombay Public Security Monsures Aeb. 1947, Dumbay Act Vol 1047
{11 Bormbay Forics (Amendment) Act, 1942,

{18} Bombay Forrics Act, 1868,
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APPERDIX A ™.~
. Questionnatre.
Areyouin fuvour of the separation of the Judiciary from the Excentive ¥

Do you approve of the present system of magistrates working under
the Executive ? If not, why not?

Should all magisterial powers be taken away from all cfficers of the
Exccutive in the District

If you think that magisterial powers should not ke wholly token away’
from all officers of the Executive to what exent and for what puigpore
should they be exers’:ed by them %

If the Executive be responsible for the maintenance of law evd order,
should it have powers under Chapters VIIT to X171, Critninal ProceCure
Code ? Should those powers be limited in any way and, if so, to wlat
extent :

Under Section 17 (/), Criminal Procedure Code, all Magistrates are
subordinate to the District Magistrate ard urder fecticn 13 (J)
of the District Police Act, the Superintendent of Police end t1e Police
Force of the District shall be under the command arnd centrol of ke
Magistrate of the District. Are you in favour of the seraraticn of
these officers 2 Which, if either, should remain with t1e Collcctor
and which should be transferred to the District Judge or another
appropriate authority ?

Who should be ultimate authority responsible for the maintenance of
law and order in the Distriet ?

Describe the system of criminal eourts which in your epinien should
take the place of the present system.  What are its advant pgen uud
disadvantages on comparison with the present system ' Would you'

be in favour of o special system for large citics like Abmedakad and
Poona ? ¥fso, what? - '

Is it necessary 0 have sub-divisional magistrates for judicial eriminal
work if a whole time judicial autliority is eppointed to contycl tke
Judicial eriminal work of the District ?

Are you in favour of continuing (a) Honorary Magistrates Courts

{Sir}gle or bench Magistrates), (5) 2nd and 3rd Class Magistrates and
trying cases ?
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13,

14,

16,

17,

18.

19,
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21.
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61

Who should hear appeals from the decisions of second and third class
magistrates ¢ -

Are youin favour of all Civil Judges exercising both civil and magisterial
powars ¥ If not should there be one cadre for magistrates and civil
judges so that they may be interchangeable? Or alternatively,
are you in favour of full-time stipendiary magistrates doing crininal
work only ?

If full-time stipendiary magistrates are appointed, and the volame of
work in some taluka is insufficient will there be any objection to the
Court having jurisdiction over more than one taluks 3

Should the criminel courts be itinerary, if so, to what extent }

Are you in favour of granting vacations to full-time Criminal Courts ?
If so, what machinery do you suggest for disposing of urgent criminal
work during vacation ?

What should be the qualifications of the magistrates and how are they
to be recruited ?

What scale of remureration do you suggest ?

Who should appoint the magistrates and who should deal with their
transfer and promotion ¥

Are you in favour of investing the Villago Patils and Village Panchayats
with judicial powers to try petty cascs in villages. If so, what ¢

Do you suggest any change in the progent system of appointing officers

* for prosccution on behalf of the Crown in magisterial Courts ¥ What
qualifications and what remuneration do you suggest? To whom
should such officers be subordinate ?

Should the proposcd scparation be made gradually and by stages or at
once ? '

Have you had any experience in working a scheme of separation of
powers ? If so, what are your goncral views on the success of it
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.‘ APPEN.DIX“B" R
List of witnesses examined by the Committer

Sir Leonard Stone, Chief Justice, High Court, Bcmbay. |
Mr. W. G. Hulland, I.C.S., Director of Civil Supplics, Bombay,

Mr. J. Booth, O.B.E., LCS. Scorotary to Government Civil Sapplis
Department. . -

Mr. E. W. Perry, CS.1., C.1E,, 1.0.8., Commissioner of Excise,

M. J. G, Simms, 0.B.E,, LL.S., Secretary, Revenue Department.

Mr. B.D,, &ﬁmhazdani, L.C.8., District Judge, Kaira, '

Mr. V. N Sardceai, 1.C.8., District Judge, Satara.

Mr. K. B. Wassoodov, Re tired High Court Judge, Bombag.

Mr, N. K. Dravid, L.C.S., District Judge, Bast Khandesh,

Mr. P. M. Lad, LCS,, District Judge, Poona.

Mr. Justice Weston, Judge High Court, Bombay. : _
Mr. Oscar Brown, 0.B.E., Bar-at-Law, Chicf Presidency Magistrate, Bombay.
Mr. M, B. Honavar, LL.B., District Fudge, Belgaum,

Mr. V. G. Kanetkar, IP., Deputy Commissioner of Police, Bembay.

Mr. P. B. Wilking, M.C., O.BR., I.P., Deputy Inspector General of Policy
Southern Range Belgaum,

The Right Honoursble Dr, M. R. Jayakar, P.C.
Mr. Apa Pant, Minister, Aundh State.

Rac Bshadur V. A. Gadkari, Advocate, Original Side,

Divan Bahadur N, R. Gundil, Retired District

Mr. D. G. Vasvada,
Ahmedebad, ,

M. 8. 8. Kazi, Goverriment Pleader, Kolaha at Thana,

8ir Ciimanlal Sctalvad.

Mr. G. P. Murdeshwar, LL.B., Advorate, Bambay.

Rao Bahadur Manils] Desai, Broach,

Mr. 8. A. Sudhalkar, Education Member, Baroda.

Mr. K. F. Natiman, B.A., LL.B., Bombay. |

Poona,
Judge, Bombay, -
LLB., Honorary Sccretary, Bar Association,
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. APPENLNX Q"

'+ Note by Shri Himatlal Shukle on the question of @ spectal system of courts

- ' Jor the eities of Ahm- dalad end Peona

Lt me make it 1 ar at the outs t that this is not & minute of dissent but-
an atte mpt to submit & concrite scheme for the two ¢itivs in the light of the
prineiple accepted by the Committse.

We have said in our rcport that ¢very city will Lave a City Magistraﬁe.
The application of this abstzact principle Las ¢ at synifs ancc. Bitlarts,
the City Magistrates in Alm datad lave been reariit d from the cadre of
Deputy Collectors. Spraking from porsonal sxpert poc, I rom mber tiat ag

ki

. far bavk as 1990, thers was only one City alagistrate in Ahm dabad assistcd

by one or two Ionorary Magistrat s, deing judi ial work of less+r impertance

" and sitting only for a fi w Lours cvery week. Since then the City Area Las

been extended and the population has more tlan doubld, The incrcase in
erime, however, much to our sl.ame, is out of all proportion. At prescat there
are “six City Magistrats, cne newly roervitd Resident Magistrate, one
Magistrate—of the Mamlatdar’s cadre—trying offences upder the Abkari

" Laws, one Magistrate of the samoe cadre trying offences against Municipal
Laws. Even then, the d. lay in the disposal of vass is abnormal and prosecu-
tions filed by private individuals are given a st-p-motherly treatment. The
manber of Appuals and Revision Applications is also very high. T regret to
ohserve without meaning any disresp et to any individual, that throughout
my expericnee at the Bar a very large number of City Magistrates wero not
up to the mark cither for want of I arning and cxperience or because they
wore lacking in moral courage to rise aliove the executive influence, - Conditions
are not better to-day, more 5o, because, really competent Revenue Officers,
wro would mal:e good Magistrates have been absorbed in the Civil Supplice
and allicd Departments.  This, indec d is 2 very sad state and mnst be rem: died
at onece.

T am econfident that the Committee’s recemme ndation for providing the
citivs with City Magistrates world be accept: d very socn. Having negard to
the nature and bulk of the judi:al work bifore tie Alm dabad Ma; istrates
and alse the higlly contisted—zat the barlaractir thoreef, the tim- for
replacing Deputy Coll<tors by mer- d ¢ -rving J.di ial Cfisrs has come,
The appointment of fresh R sid nt Matistrates would be 2 poor substitute
and the newly recruited Resident Magistrate would grow io Le a City Magis-
trate after some years.

Tt is, thercfore, that I suggest that the Government sharld, at an early
date, adopt the system wlich would be more or leas similar to that of the
rocruitment of Presidency Magistrates for the City of Bombay. It may be,
that we may not be able to find such a large nuniber of dess rviny pereons from
the ocal Bar. But then, I would suggest that the new cadre of Ahmedabad

MO-a J 28]7—6& -
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and Poons Magistrates should be maue open to the lawyers practising 4
Bombay, Poons and Ahm.dabad only. T am not averse to retaming Diputy
Collectors of outstanding me rit for the time being for some of thom have realk
made their mark. 1 am also aware that certain Civil Judges sluetd by th
High Court to work as Macistrat. s have really distinguished themsclves in thep
new work, They could also be absorbed in this new cadre. .

I1- this system were put into offect, a very important question of scalo of pe:
will arise, [ would not go to the bingth of suge: sting the same scalo as obitain-
ing in the City of Bembay. However, I must emphasise that the living inde
in Ahmedabad is very khigh and tke dutis, these magistrates will be call
upon to dis.barge are bound te be of an onrous character, The men mog
have sterling worth,  Lawycrs of over ten years’ standing or Senior Duputy
Collectors could not be asked to. serve on unattractive salaris, I would
ther fore, suggist the scale to be Rs. 500-~S5—7E0 : Selection Grade, o
Post erch at Almidabad and Poona Rs. 750—£0—1,000,

The pi ture T am prosenting would not be compl te if I ignored the Pros
cutors. For scme years past, the Govirmme nt have adoptcd the policy o
recruiting pros.crters on a fixcd r muncration without the service being either
permanent or pensionatle,  They are, further, entitk d to Lave private practice
* under certain limitations. Tlis systcm has been a comphete failure and we
have in our rport adviscd the Government to revert to the old systcm in the
cadre of Rs. 200—400. Teft to mysclf, I focl this cadre is not sufficiently
attractive but I have chosen to acquicsce in tlo recomraendation because
I did not mean to strike a discordant note,

However, in the vities like ALm dabad and Pcona, T mest strongly emphasize
that the task of these Proscruters is vety heavy. Not only bave they to
handle very scriovs and complioatid cascs but the sime are very keenly
cont:sted at the Bar. T would thercfors, suggest the creation of a specisl
cadre, the entry to which will be restristd to the m:anbers of the Ahcedabad
end Poona Bar having not loss than § yrars’ practice. The gcalo of pay should
be Rs. 250--10—150 scloction grade, one post each at Poona and Ahmedabad
Rs. 450—15— 00,

fom of my coll zurs on the Conmittee suggested to me that I should clas
Skolupur ard Hubi with Alm datad and Pocna, Tam at present not armed
wit s ficirnt mat- rial to da so. Hewever, if in the diseretion of the Govern-
ment these two citics dvserve the same conziderations, T ghall feel very happy.

In conclusion, T am ylad to obsrve that T have discussed the features o

this note with prominent members of the Lecal Bar and with one voice, they
have agreed with me,

Bwastik Socioty, Ellis Bridge,
-Abm.dabad, 19th July 1047, {Signed} HIMATLAYL P, SHUKLA.
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APPENDIX ~E*
Minute of Dissent by Shri 8. S. More

1 am writing this note of Dissent because I disagree with the majority of
my colleagues on the question of wholc-sale: adoption of a systrm undir which
the Panchayats shall digpense civil snd crimival Justice in villages. The
majority have stated “ we do not think that the time is yet ripe for introducing
it in this Province.”’ They have hardly given thur reasops for arriving at
guch a decision. T hold diametrically oppesite vicw on this important subject.

T strongly focl that the roform is long overdue, I am writing ti:is Note in
order to explain, in some duteils, my Fcasons for coming to this opposite
conclusion,

2. When we proceed to consider this problem two important questions
arise dvmanding eatisfuctory answers—
(1) Stould the Village Panchayats be invested with Judidial powers to
try petby casce in villages ?
(2) Should this experiment be tried in soms fow selected villages in first
{netance before it is extendcd to cover almost all the villages ?

3. 'We shall first apply cur mind to the first question posed.  We cannot
deal with this question satisfactorily unl ss we notice some of the important
land marks in the past history which is both long and f.cinating,

4. Village Panchayats existed in India from very ancient times and were
entrusted with various functions-including judi jal functions—toucking every
minute detail of the Iife of the villagers. These inst itutions posscesced romark-
ahle tenacity and withstood all political and other stormg,  Sir Clarl s Mitealfe
has remarked © The Village Communitics are like Republis, having ncarly
everything they can want within themsclves and almost inds prndent of any
foreign relations. They secm to last where nothing clse Iasts. Dynasty
after dynasty twmbles down, revolution sucee ds to revelution. ... .-
but the village community Temains the same. Tlis union of the village
communitii 8, each one forming a g-parate little State in its 17, Liag, T vonveive,
contributed more than any othcr cause to the proservation of the people of
India, through all the revolutions and chang s tlrough which they have suffer-
ed, and is in a high degree conducive to £l it happinss, and to the enjoyTacnt
of & great portion of frecdom and ind: pendence  {Rep. Select Com. of House

of Cammons, 1832, Vol. 1IT, App. 84, p- 331).

5.. These Panchayats, as Village Courts “ took opnisance of both Civil and
Criminal Cases.” (Local Government in Ancient India, by Dr. Mook tji,
1620, p. 140), Dr. Mookerji, on the authority of ancient scriptures and docu-
ments proceeds to State. “The principle und.tlying these lower and local
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Courts has been admirabley put by the “ Sukranit®’, In cases of dispute thy
best of the locality vone- o d can alone be the prop.r Judges, Tle applicatioy
of the prin: ipl;, t..us laid down, is 8! own in ke followin £ passages,  * Yo st
are to be trivd with the hdlp of Forest xs, mribants by merclants, soldip
by soldits, and in the village by pursons wlko live with Lotk parties,”
(#bid, p. 135), |

6. These Panchavats functioncd uninterruptcdly till the advent of the
- British Rulo. Mr. ElpLinstonc, revi wing the administrative sstm provail-
. ing under the Peshwas r marked * Tlese (villags) Communitios contain i
miniature all the matirials of a State witl.in themsidves, and are almost
. sufficient to protoct their m mbers, if all otl cr Governments arc witl.drawn ”
(Elphinstone’s Report, datcd Octoler 25, 1619.)

- 1. British administrators designedly uprooted these Village Panchayats
" and introduced a systern of administration whick was devised to perpetiate
their rule in this Country. But there were many Englishmen who lamented
the death of these ancient institutions and oven recommended their rejuvens.

tion. Captain Wingate, in 1852, suggested the advisibility of reviving the

- %o report on * The condition of India, ” in his Report, dated the 31st October
" 1879, described liow the tegal system introduced by the British Rulers was
disliked by the people and opined that * Costliness and delay ” were the
meanifest evils of the system and that * the debtor is being improverished by
it.” He also recommended that “ The Native Panchayat Courts should
be recognised. *

8. Indians also have persistently agitated for the revival of Village Panchs- *
yats and for giving them judicial powers. The late Mr. Justice Ranade,
after taking an exhaustive revi w of © Local Government in England and
“India " said ““ The necessity and importance of localising Police and Magis-

The old Village Community, with it Panchayats of clders ... ... .. fuiilled
the same purpose SRR It will no doubt be said that these local represen-

once a month or more may safely be trusted never to go wrong, and they will
- certainly relieve the hands of over-burdened officials. Thore functions may

also be duly subordinated to the supenor authority of the higher civil and
eriminal courtg (Esseys on Indian Economics (19209 Pp. 230-231), -

- -tial address hg lamented the decay and disappearance of the Village Panchayate
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md--spiritec]ly‘ advoeated their revival and recommended “ send over to tiem
(Panchayats) all petty Civil and Criminal Cases; not for judicial disposal, but
for amicable settlement ?. He pointed out the advantage of such a measure :
“ A great deal of expensive litigation and bad feeling into villages can thus
bo stopped, and what is more then natural leaders of the village population
il thus eome in touch with the sub-divisional and district administrators,
and will form the agents of village administration in so far as they are fit
to take that position. An unsympathetic system of rule through the Police
will be replaced by a rule with the co-operation of the people themselves ™

(Congress Presidential Address. First Series, 1885-1910 (1935) p. 415).

10. The late Mr. G, K. Gokhale also persistently pleaded for the establish-
ment of Village Panchayats and the grant of judicial powers to these units of
Local Self-Government. - In his Note submitted to the Decentralisation Com-
mission of 1907 he gave in detail his scheme of Village Panchayat endowed
with judicial powers (vide speeches of My, Gokhele, Appendices p. 192). He
also made a similar plea in his Note submitted to Viscount Morley, in September

1908).

11. Yielding to the force of public agitation, the Decentralisation Com-
mission recommended the constitution and development of Village Panchayats
possessed with certain administrative powers including jurisdiction in petty
Oivil and Criminal Cases (vide Chapter XVIII of the Report).

19. The Government of India in their Resolution on the Loeal Self-Govern-
ment Policy (Nos. 55-77, dated the 28th Aprl 1915) referred to the above
recommendation of the Decentralisation Commission and after pointing out
to the efforts of the various Provincial Clovernments to foster Panchayat
entrusted with Judicial Powers, proceeded to remark : * throughout the
areafer part of India the word < Panchayat ” is familiar. The lower castes
commonly have voluntarily constituted Panchayats to whom they allow quasi
judicial authority in social MAtter8. . v vovi i '\-’)lla‘ge Tribupals
for the disposal of petty Civil suits have got beyond the ezc’purlmental stage
in some places and are in the experimental stage in others {(Paragruph 38}
Finally the Resolution left the question of Panchayat *1n the hands of I:pc;a.l
(fovernment and Administration . But the Resolution also enumerated * the
general principles ”” on the lines of which advance * was “ most 1_11~:ely to be
successful.”’ Regarding the grant of judicial pewers the following general

principles were laid down i
“(3) In areas where it is considered desirable
admimstrative functions upon Panchayats the

both functions. o
“(5) The jurisdiction of Panchayat in judieial cases gshould ordinarily bt
inducement to litigants reasonable

permissive, but in order to provide sndu : sbl
facilities might be sllowed to persons swishing to have their cases deci

Moes J BBLT—T (30D—12:64)

to confer judicial as well a5
came body should exercise
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by Penchaysts. For imstance, Coutt Fees, if levied, should be' am'a‘l},.
technicalities in procedure should be avoided and possibly & speedier
execution of decrees permitted.” (Paragraph 39).

13. Bombay Act No. IX of 1920 was passed by the Bombay Legislative
Council which came into existence under the Government of India Act of 1919,
In spite of Tepeated demands that judicial powers be given to Panchayats
the Act did not confer any judicial power on the Panchayats (vide Sections
18-20). This Act came to be replaced by the Bombay Village Panchayats Act
(Bombay Act No, VI of 1933). Tt demonstrates a changed outl_ook: In its
very preamble “The administration of ¢ivil and eriminal Justice 7 are
specifically mentioned and Chapter VI deals with the Constitution and
Powers of Village Benches . This Act came to be materially amended by the
Bombay Act No, XVIIT of 1939. This amending Act denotes a further stage
in the history of Panchayats. The Act of 1933 did not make the establishment
of Panchayats or investment of judicial pewers obligatory. - But the amending
legislation laid down that every Village having o population of not less than
2,000 shall have a Panchayat and also every Panchayat shall have judicial
powers which shall be exercised by the Village Benches [See 3(2), (13), (17),
Section 37(s), (2)]. _

14. 1In the light of this discussion it will be clear that the question of
granting judicial powers to Panchayats is no longer open for discussion.
Question No. 19 in the questionnaire of the Committee, so far as it relates to
Panchayats, is, I fear, beyond the terms of our reference, The Village
Panchayat Act of 1933 as amended in 1939 has finally solved the question
by compulsorily conferring judicial powers on all the Panchayats and it is pot
within the province of this Committes to reopen and re-agitate that question.

15. To the second question formulated above the majority of the members
of the Committee, reply in the affirmative. They have stated “ that some
Village Panchayat courts might be constituted as in Aundh State as an
experimental measure. They have not given their reasons for making this
caut ous recommendation, though the major ty of the members have refra ned
from g v ng the r reasons for 0ppos ng the grant of any jud.cial powers to any

(1) Illiteracy—* The Vilagers are still illiterate and have not learnt to
realise a proper sense of such responsib lity, Until the Villagers become well
educated it 15 dangerous to establish Village Panchayat Coyrts is one of the
main grounds on which this reform ia opposed by many of witnesses, This
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view point finds support in the evidence of both officials and non-officials.
“ The villagers are illiterate and ignorant persons.......... it would be wholly
dangerous fo invest. Village Panchayats with judicial powers to try petiy
cases » (8hri R. R. Karnik, District Judge, Ratnagiri) “I am not in favour
of investing the .......... Village Panchayats with any judicial powers
even to try petty cases, as there is not enough standard of literacy . (Shri 8.
M. Shukla, J ournalist, Godhra). Rao Bahadur Manilal Desai, a semior Lawyer
from Ahmedabad, has also urged m his oral examination that ** t.me is not yet
ripe” for granting such powers to. Village Panchayats, who are not “in a
position to command the respects of the whole village . * Spread of education
is an essential factor *, which will ereate the necessary measure of confidence.
The P&mchayats should be given powers only when sueh confidence is
craated.

(2) Pastions in Villages.—" Almost every Village is cleft with factions and
evon the election of the Panchayab is apt to be a fruitful source of litigation
is the second ground of attack. ~Officials as well ag non-officials have advanced
this azgument. Some of the official as well as non-official adduce the same
ground for opposing the graunb of judicial powers to Panchayat Generally
in ssvoral villages there ate party-factions and I am afraid that the Village
Panchayats cannot impart ally exercise judicial powers . (Shri P. H. Gunjal,
District Judge, Bijapur). *“ The Villages sre rent np with factions and the
Villagers aro self centred. They have the dosire to boss and show off. They
lzve not got that broad-based policy of domg justiee” (Shri 8. A. Ghatge,
Distriet Magistrate, Fast Khandesh) © Village Panchayats should not be
invested with judicial powers, There are village politics and there are factions
in the villages.........- and so, if they are invested with judicial powers
they arc bound to abuse them by creating more tronble and mischief in the
Villuges at the cost of other parties. And mstead of domg justice great
injustice and hardsh p will be cauged to the public at lacge 7. (Sbri S. 8. Kaa,
District Government Pleader and Public Prosecutor, Keolaba and Thana)
““ ] am opposed to the lnvesting of village.......... Panchayats with judicial
powers. They often abuse such powers by importing party and personal
prejudices in the disposal judicial work ™. (Shri K. B. Wassodew, Retired

Tudge, Bombay High Court).

(3) The experiment has failed.~The present Act gives Panchayats some
powers to try petty cases. There are some witnesses who woefully state that
the wse of these powers by the existing Panchayats is far from happy. The
District Magistrate, Panch Mahal, after stating that Panchayats should not be
jnvested with judicial powersany longer, emphatically asserts The cxperiment
has proved a failure ”. Another Officer states © The experiment of the working
of the Village Courts has. not been very happy. In many villages although



(0

village Benches have been established and given judtcial powers the villages
have not approached them.” {Shri P. H. Gunjal, Distriet Judge, Bijapur
““ At present some Panchayats are invested with some. judicial powers bus
they are misused and the litigant public have no faith in such bodies an¢
their action”. (Shri K. V. Kaujulgi, President, Distriect” Local Board,
Belgaum),

16. In spite of these objections vehemently urged by many nien of weight
and authority I persist in pleading that the system should be extended on
a very wide scale. Tha system has its own positive advantages. 1 esunot do
better than quote what the majority of the members have themselves stated
when they expressed their warm appreciation of the Aundh Panchayat system.
““In this way justice is brought to the doors of the Villagers, it is speedy and
extremely inexpensive and the result is said to be almost invariably satistactory,
Most of the case are compromised and the fact that slthough appeals are
provided for, there are very few appeals, shows that the litigants are satisfied
with the decisions given by the Panchayats .

17. In view of these substantial advantages so ably enunerated by the
wajority I find is rather difficult to go with them when they say that the gystem
should be tried m a few villages 123 an experimental measure”, Apndh
Villagers are educationaily and socially on the same level on which we find
other villagers in the Province., If we make necessary provision for the proper
supervision of the work of the Panchayats administering justice we shall be
entitled to expect this system to work as successfully as it has functioned
in the Aundh State. T whole-heartedly endorse what the District Magistrate,
Kolaba, has stated in reply to our question. It 18 necessary the scnse of
responsibility of the citizens of the country should be raised by associating
them as much as possible with the administration of civil life. Past errors
cannot come tm the way of future progress. In ancient India Panchayats
exereised powers which extended to capital punishment and there 1s no reason
to believe that the power was deliberately misused .

18. [ am not prepared to aceept the opinion of those who contend that the
experiment has failed, These critics are uncensciously magnifying individusl
wnstances of abuse into 2 general proposition to condemn the whole system.
Shri C. D. Berfiwalla, the Director of Local Self. Government Institute, Bombay,
sounds a different and more cheerful note :  Ag regards the judicial powers
there has been 5o far very little experience gained to enable us to appraise
the value of the progress made, What little eEperience we have has.failed
%o substantiate more misgivings which some people entertained regarding the
wisdota of conferrng these powers on Village Panchayats, Exper ment in
Pupjab should encourage us to rely upon the proper exercise of these powers
by the Panchayat”, {The Bombay Village, Panchayat Manual, 1945, Page V).
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19, ‘When I Tecornmend large scale adoption of the Fanchayat system in
this P rovince T am pot oblivious of the evils which such adoptions is likely to
give rise to. The remedy is not the non-adoption of the system but the
provision of effective safe-guards which will minimise, if not, eradicate these
apprehended evils, I, thecefore, make the following. detailed suggestions in
order to ensure that the system shall work with the least possible friction,

90. The Act of 1933 as amended in 1939 provides that every Village having
a population of not less than 2,000 ghall have a Panchayat; while in the case
of any other locel area heving o population of less then 2,000 the Provipcial
Government may after holding necessary Tocsl enquiry, declare such Area
to be  Village and then establish a Panchayat there[sections 4(1), 5).

1. In spite of the mandatory provision thaf every Panchayat shall be
invested with judicial powers the number of Panchayats enjoying such powere
ig increasing at a very slow pace as will be seen from the following table :—

Number of . Number of
Panchayats ' Panvhayata
Yoar. having judicial Yol having judicial
powers. powere.

ep-3e .. - 238 143637 .- . a7l
1932-3% .. . 228 198738 .. . 426
1933-3¢ .. . 241 1935-3% .. Lo e
a3 .. . 259 193940 .. .. e
1935-36 .. R R 1940-41 .. o G4

I feel that the progress is not very encouraging one. Government musb boldly
a0 ahead and establish Panchayats in as large a number of villages as possible.
In this respect I have rather to repeat what the late Shri G. K. Gokhale stated

before the Decentralisation Commission.

| think in a]l villages with a population of 500 or over, a Panchayat sheuld
be constituted by Statute ; co.ooveie- and that the villages below 500 should

cither be joined to larger adjoining villages or grouped info unions. '

1f this proposa} is adopted the increase 1 the number of Panchayats will be
immense. S . '
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22. All thase Panchayats should have necessarily ipclicial powers. The
question of what powers should be given to these bodies will be very important -
The District Magistrate, Thana, has stated that some of these Panchayats |
*“ Should be given full IIT powers in order to lighten the work of Resident

Magistrate ”, Shri V. N. Sardesai, District and Sessions Judge, Satara, has

recommended that Panchayats *“ may bo empowered ” to try * Criminal cages |
disposable by Third Class Magistrate ” ; I agree with the suggestion, !
23. Thero will be many persons who may contend that these Panchayaf '
Courts should not be empowered to inflict punishment of imprisonment and
that they should pass » sentence of fines only.” Shri B, D. Mirchandani,
Dustrict and Sesstons Judge, Kaira, for instance, has suggested such restrictiop
on their powers. I am of the opinion, that when Third Class powers are given
to Panchayats, such a restriction will be difficult to operate. The gravity
of the offence 1n a particular case tried by a Panchayat may necessitate the
puaishment of imprisonment. But the restriction will prevent the imposition
of necossary punishment. The result will be that some offenders deservimng
‘imprisonment, will escape Lightly with a fine or the case will have to be
transferred to some other Magistrate who can Pass a sentence of imprisonment.
This wilt protract and duplicate proceedings. U sugpest that the Panchayats
be allowed to inflict a sentence of imprisonment permissible to a Third Class
Magistrate, but the sentence shall not come into operation unless the caae

papers aro perused by the Resident Magistrate at the Taluka Head Quarter. |

He shall have power to alter the sentence, if he thinks it necessary, If the
punishment given by the Panchayat is certified to be proper by this authority
it shall be g ven effect to. The conviet should have also the right to go in
appeal, even when his sentence is certified by the Resident Magistrate. '

24. The next question of mportance is how we can give competent legal
atd to these Panchayat Mombers mn order 4o improve the quality of their justice.

In order to securs this objective I advance the following three suggestions :—
(@) In Aundh State Panchayats are guided by touring Sub-Judges snd

supervised by the District Judge. The majority of the members of the
Committeo state * to introduce that system in British India several Sub-
Judges will be roquired for each Taluka and s special supervising will be
necessary. “This would necessarily swell the expenditure enormously.
I think that we must give some legal guidance to these Panchayats and
I also feel that we cannot afford to enploy the necessary number of Sul-
Judges to furnish this legal guidance, I, therefore, suggest that all Law
(raduates should be compulsorily employed for giving this gnidance. The
responsibls authorities should lay down g Tule that no Law Graduate shall be
allowed to practise unless he does this work for & period of two years.
Paschayats numbering not more than thirty, or other convenient number,
should be grouped into a unit and one Loy Graduate should be attached
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to cach of these units, He should be given an honorarium of Rs. 50 per
month and his travelling expenses. This experience will give our Law
Graduates useful practical expemence which will stand them i good stead
when they embatk on their professional eareer. This arrangement will
keep down the costs too, These Graduates should be under the District
and Sessions Judge, who should hold pericdical conferences and give them
necessary instructions,

(6) No person should be allowed to be a member of & Panchayat unless
he possesses some literacy and that such members should be periodically
hrought together and given some instructionsregarding board legal principles,

(¢) The Sccretary of a Panchayat should be better qualified and, some
grounding in law should be necessary part of his tzaining.

These are only broad suggestions and they will have to be worked out in
fuller details.

o5. Tn conclusion, I need hardly say much, Free India will have
a democratic Government. This Government, to be effective and efficient,
must seriously fry to make people self-rehant. We canmob achieve this object
unless we entrust them with responsibility to discharge various functions
essentiul for richer collective life. This is the only way to approach the ideal of

. “ Government of the people and by the people”. Members of the buseaucsacy
may discharge their duties conscientionsly and competently but that is not

enough for an enduring democracy. People must earn to administer their
affairs themselves and this they will not learn unless we trust them with the
requisite powers, In learning the difficult art of self-rule, they may make
mistakes ; some may even abuse their power and authority. But 1t 18
inevitable and unavoidable. Democracy can only progress by the only path
of trl and error. India is a land of villages. Our democratic Government

! must have its root deep in the soil of the several hnndred t'hotuganci villages.
. Therefore the villagers must be shaped and developed into vigilant citizens.

We can do this only if we trust them and teach them. As an essential and
important part of this policy given them judicial powers and teach them
how o use them. Justice must be both cheap and prompt. 1t is only village
Panchayat which can admimster such justice. Ends of justice as well as
durable democracy demand this measure.

11th Oetober 1947. ' (Signed) §.85. MORE.

I entirely agree with the fundamental principle of the note of dissent of
Mr. More as 1t {5 explained in its concluding paragraph No. 28,

11th Qctober 1947. (Signed) Y. B. CHAVAN.

R
---------- —— OV ERNMENT ONMTRAL PREESA.
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